














XIV. Efficient law enforcement reqUIres mutual respect, trust, and support, and mere

membership in an organization without specific advocacy of any illegal conduct of the

organization is constitutionally protected.

lvfcMullen v. Carson, 754 F.2d 936, 938 (1Ith Cir. 1985).

XV. A law enforcement agency does not violate the First Amendment by discharging an

employee whose active participation in an organization with a history of violent activity, which

is antithetical to enforcement of the laws by state officers, has become known to the public and

created an understandably adverse public reaction that seriously and dangerously threatens to

cripple the ability of the law enforcement agency to perform effectively its public duties.

McMullen v. Carson, 754 F.2d 936,940 (11 th Cir. 1985).

Weicherding v. Riegel, 160 F.3d 1139 (7th Cir. 1998).

FACTS

ADL joins in the Appellees' Statement of the Facts submitted in this matter.

ARGUMENT

ADL concurs with the Appellees that Nebraska Courts may vacate the decision of an

arbitrator on the grounds that it violates the public policy of the State. Henderson contends that

the State failed to establish a well-defined, dominant public policy which he violated and that the

District Court's defined public policy was a personal observation and nothing more. Reply Brief

for Appellant at 4 and 11. ADL disagrees and asserts that there are two well established public

policies which would serve as grounds for vacating the Arbitrator's award of reinstatement: I)

instilling public confidence in the law enforcement institution, generally, and in the NSP,

specifically; and 2) opposing discrimination based on race, sex, creed or national origin,

especially by the State's own employees. Moreover, contrary to Henderson's allegation that
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failing to reinstate him will violate his rights to free speech and association, the State did not

violate his rights. As a law enforcement officer, he became a member of a racist organization,

participated in that organization through postings on its website, and solicited other klansmen

and klanswomen to contact him through his personal address. NSP had no choice but to weigh

the State's interest against his alleged free speech rights and terminate his employment. This

Court should affirm the District Court's order overturning the Arbitrator's decision.

I. REINSTATEMENT OF HENDERSON VIOLATES THE STATE'S WELL­
ESTABLISHED PUBLIC POLICY OF INSTILLING PUBLIC CONFIDENCE IN THE
LAW ENFORCEMENT INSTITUTION.

This Court has been clear that law enforcement entities have a "significant government

interest in regulating the speech activities of its officers in order 'to promote efficiency, foster

loyalty and obedience to superior officers, maintain morale, and instill public confidence in the

law enforcement institution.''' Omaha Police Union Local 101 IUPA v. City of Omaha,

_N.W.2d_, 274 Neb. 70, 82 (2007) citing Hughes v. Whitmer, 714 F.2d 1407 (8th Cir. 1983)

(Emphasis Added). Having a police officer who maintains a dual identity as the "White knight

in Ne" and who aligns himself with KKK interests, is against the public interest, especially given

the well known history of the KKK. If Henderson is permitted to return to the NSP, it will

undermine rather than instill public confidence in the NSP and the State.

A. Henderson's Comments and Conduct Constitute "Flagrant Misconduct"
Under Omaha Police Union, and Are Not Protected.

Given that Henderson's claims arise from a collective bargaining agreement governed by

the Industrial Relations Act and that Henderson's postings related to work related activities, the

Court should evaluate Henderson's free speech and association claims utilizing the same legal

standard it articulated in Omaha Police Union. This Court held:
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