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STATEMENT OF INTEREST OF AMICUS CURIAE
The Anti-Defamation League (“ADL”) was founded in 1913 to advance

good will and mutual understanding among Americans of all creeds and races, and
to secure justice for, and fair treatment of, all citizens. Today, it is one of the
world’s leading civi‘l and human rights organizations fighting hatred, bigotry,
discrimination, and anti-Semitism. This mission is particularly apt in this case,
where a litigant was denied a fair trial due to one or more jurorS’ perpetuation of
and reliance on pernicious stereotypes of individuals of the Jewish faith.

We write in support of Appellant Pepose Vision Institute, P.C. (“PVI”) and
urge this Court to reverse the trial court’s determination that PVI was not entitled
to a new trial based on the misconduct by jurors in this case; to order an
évidentiary hearing to examine that misconduct; and to direct the trial court that,
upon a finding that the allegations of bias ate‘ credible, a new trial should be

conducted on all issues.



STATEMENT OF JURISDICTION AND STATEMENT OF FACTS

We adopt and incorporate by reference the jurisdictional statement and

statement of facts set forth in Appellant’s substitute brief.



ARGUMENT

The American judicial system is no stranger to anti-Semitism. The Anti-
Defamation League was founded in the wake of such a case. In 1913, Leo Frank,
an Atlanta businessman, was wrongly convicted of raping and murdering a 13-

year-old girl. See Frank v. Mangum, 237 U.S. 309 (1915). Anti-Semitism

pervaded his trial; in fact, one potential juror was overheard saying before his
selection for the jury, “I am glad they indicted that God damn Jew ... And if I get
on that jury I’d hang that Jew for sure.” See LEONARD DINNERSTEIN, LEO FRANK
CASE 177 (Univ. of Ga. Press 1997). His conviction was handed down in the midst
of a mob so anti-Semitic that the defendant was advised not to be present in the
. courtroom when the jury’s verdict was read. E_gg_nk__, 237 U.S. at 312. As Justice
Holmes wrote about Frank’s case, “mob law does not become due process of law
by securing the assent of a terrorized jury.” Id. at 347 (Holmes, J., dissenting).
After the Supreme Court rejected Frank’s final appe‘al, the governor of Georgia
commuted his death sentence to life in prison because of the questionable
evidentiary basis for the conviction. Frank did not serve out his sentence. Instead,

he was taken from prison and lynched. George C. Thdmas, Bigotry, Jury Failures,

“and the Supreme Court’s Feeble Response, 55 BUFF. L. REV. 947, 953-55 (2007).

In 1986, after new evidence came to light, Frank was granted a posthumous

pardon.



Anti-Semitism is vile, shocks the conscience, and has no place in our system
of justice. Sadly, it may be observed with surprising frequency in America, even

todayQ See e.g., Kenneth L. Marcus, Higher Education, Harassment, and First

Amendment Opportunism, 16 WM. & MARY BILL OF RIGHTS J. 1025 (2008)

(describing recent incidents of campus anti-Semitism).! This case involves not

! See also U.S. Comm’n. on Civil Rights, Campus Anti-Semitism: Briefing Report,

66-67 (2006), available at
http://www.uscer.gov/pubs/081506campusantibrief07.pdf (last visited .fune 26,
2008) (according to recent reports, Jewish students have faced an increase in
hostility and >'intimidation. on college campuses). As a recent State Department
report found:
Anti-Semitism has plagued the world for centuries. Taken to its most
far-reaching and violent extreme, the Holocaust, anti-Semitism

resulted in the deaths of millions of Jews and the suffeﬁng of

countless others. Subtler, less vile forms of anti-Semitism have
disrupted lives, decimated religious communities, created social and
political cleavages, and complicated relations between countries as

well as the work of international organizations. For an increasingly

| | interdependent world, anti-Semitism is an intolerable burden. -



only the religious and ethnic animus typically associated with anti-Semitism, but
also the perpetuation of dangerous stereotypes of those of the Jewish faith as stingy

or cheap. See Jerry Kang, Trojan Horses of Race, 118 HARV. L. REV. 1489, 1566

(2005); Harold E. Quinley & Charles Y. Glock, Anti-Semitism in America 2-10

(2d ed. 1983) (describing stereotypes of Jews as “monied” and “power hungry”);

Ryken Grattet & Valerie Jenness, Examining the Boundaries of Hate Crime Law:

Disabilities and the “Dilemma of Difference”, 91 J. CRiM. L. & CRIMINOLOGY 653,

- 687 (2001) (describing stereotype that Jews have more money than ndn—Jews, and
hence are more frequent targets of physical assaults because thieves thipk they will
have more money). |

In this case, a trial was held, a jury deliberated, and a vefdict rendered. After
the verdict was announced’, two sepafaté jurors advised PVI’s counsel that other
jurors had made anti-Semitic remarks during deliberations. One juror indicated
that she heard the following comments made by another jury member about PVI’s
corporate secretary and a key witness: “She is a Jewish witch;” “She is a Jewish
- bitch;” “She is a penny-pinching Jew;” and “She was such a cheap Jew that she did

not want to pay Plaintiff unemployment compensation” (LF 0539). Another

- US. Dept. of State, Report on Global Anti-Semitism (2004), available at

http://www.state.gov/g/drl/rls/40258.htm (last visited June 26, 2008).



comment was made feferring to the dwner aﬁd President | of PVI (also a key
witness), that “the Jew, Pepose, ‘makes $5 million per year and should pay money
to the Plaintiff in this case” (LF 0540). These comments were not limited to a
single juror; anti-Semitic remarks were made by other jurors as well (LF 0540). A
second jurof confirmed that anti-Semitic remarks were made during deliberations
and that conversations during deliberations became “heated and persoﬁal” (A3).

A trial court should investigate such allegations of juror misconduct,
especially those involving extreme religious or ethnic prejudice.” The trial judge
here erred in not holding an evid;:ntiary hearing to evaluate the two jurors’
pontentions that anti-Semitic remarks were made by one or more other jurors (see

- Al). This Court should remand the case to the trial court with instructions to hold

2 As one commentator noted, anti-Semitism has morphed over time from being a
~ primarily religious animus in the 19th Century into one that, in the early 20th

Century, became primarily racially based. Marcus, Higher Education, at 1040-41.

In fact, the etymology of the phrase “anti-Semitism” demonstrates this shift, as
earlier discrimination was referred to as “anti-Judaism.” See Jemnifer M.

Pendleton, Destructive Messages: How Hate Speech Paves The Way For Harmful

Social Movements, 16 HARV. HUM. RIGHTS J. 312 (2003) (book note).



an evidentiary hearing to examine the allegations of juror misconduct and, upon
finding those remarks credible, to order a new trial.

I. PVI Was Denied It@_onstitutional Right to a Fair and Impartial Jury

This case presents an issue of first impression in Missouri: whether a verdict
should be overturned based upon expressed anti-Semitic prejudice among the jury
members during deliberations. In view of the extreme prejudice evidenced by the
reported comments, there is a high potential that the verdict reflects fundamental
unfairness in the judicial process. As a matter of law, this Court should hold that
allegations of such nature require an evidentiary hearing by the trial court.

The United States and Missouri Constitutions recognize the critical nature of
a fair and impértial jury in our judicial system. U.S. CONST. amends. VI, XIV, § 1;
: MO. CONST. art. I § 22(a). Cases interpreting these rights sometimes couch them in
the language of the “plainest principles of justice” or “fundamental fair play,” but
the essence is the same — every litigant in the American justice system is entitled to
a trial by jury that is fair, impartiai, and ﬁnblemished by bias.

Expressions of bias in the jury room undermine “principles of fundamental

fairness.” State v. Hunter, 463 S.E.2d 314, 316 (S.C. 1995). Although there are

policy reasons to preserve the sanctity of jury deliberations,’ these must be

3 These include the prevention of jury harassment, encouragement of free and open

- jury deliberations, promotion of finality of verdicts, and reduction of the incentive



.weighed against the principles of fairness that credible allegations of raciai and
religious prejudice implicate. Thus, there are situations where testimony regarding
jury deliberations is admissible to protect and safeguard this fundamental right to a
fair trial. For example, the U.S. Supreme Court has recognized that there “might
be instances in which suéh testimony [by jurors of misconduct in the jury room]
couid not be excluded without violating the plainest principles of justice.”

McDonald v. Pless, 238 U.S. 264, 269 (1915) (no inflexible rule on accepting juror

testimony); see also Hunter, 463 S.E.2d at 315 (juror testimony regarding

prejudiced comments made by jury members was found competent when necessary
to ensure due process and fundamental fairness in the judicial system).
Statements reflecting prejudice made by members of a jury should be

analyzed on a case-by-case basis. Wright v. United States, 559 F. Supp. 1139,

1151 (E.D. N.Y. 1983) (“...courts faced with the difficult issue of whether to
consider evidence that a criminal defendant was prejudiced by racial bias in the
jury room have hesitated to apply the rule [that jurors cannot testify about their

deliberations] dogmatically”). This is because such evidence cannot be ignored

for jury tampering. McDonald v. Pless, 238 U.S. 264, 267-68 (1915); Jorgensen V.

York Ice Machinery Corp., 160 F.2d 432, 435 (2d Cir. 1947); United States v.

Eagle, 539 F.2d 1166, 1170 (8th Cir. 1976).



“without trampling the Sixth Amendment’s guarantee to a fair trial and impartial
jury.” 1d.
For example, the Eleventh Circuit recognizes that anti-Semitic comments

“prevent the impartial decision-making that both the Sixth Amendment and

fundamental fair play require.” United States v. Heller, 785 F.2d 1524 (11th Cir.

1986). In Heller, the defendant, a Jewish trial attorney, was convicted of tax

evasion. Id. at 1525. The defendant challenged his conviction on the grounds that
the jurors displayed rampant anti-Semitism; saying things like “Well, the fellow wé
are trying is a Jew. Isay, ‘Let’s hang him.”” Id. at 1526.
The Eleventh Circuit noted the slow evolution of society’s attitudes:

The bigotry displayed in thls case is reminiscent of

another less ci:\/ilized era when anti-Semitic and racist

sentiments were unfortunately considered acceptable

even in polite society. We conclude that we must act in

the only way open to us to ensure that prejudice plays no

role in the functioning of our judicial system.
Id. at 1528. The couﬁ awarded Heller a new trial to vindicate his Sixth
Amendment rights, stating that the bigotry on display “clearly denied the defendant

_ Heller the fair and impartial jury that the Constitution mandates.” Id. at 1527.



Heller recognized that, when a juror displays prejudice towards a specific
race of religion, the sanctity of the jury system is imperiled. “A racially or
religiously biased individual harbors certain negative stereotypes which, despite
his protestations to the contrary, may well prevent him or her from making
decisions based solely on the facts and law that our jury system requires.” Id. at
1527.

Similarly, the Eighth Circuit is on record as stating that “[r]acial prejudice in
the jufy room cannot and will not be tolerated or condoned” and “[t]he law
réquires that [the defendant] receive a fair trial without the impact of racial bias;”

United States v. Rouse, 100 F.3d 560, 578 (8th Cir. 1996). Rouse involved

allegations against four Native American men of aggr;wated sexual abuse of
children. There was evidence that severai juror’s made racial jokes about Native
Americans to other jurors, and that one juror had previously exhibited bias against
Natiye Americans. Id. at 577. The district court “held a number of hearings and
heard testimony from a number of witnesses” about the alleged misconduct. Id.
The Eighth Circuit stated that, while it did nbt “quarrel” with the district court’s

credibility determinations (which led the trial judge to reject the charges against

10



the allegedly biased juror), the evidence raised “a matter of grave concern.” 1d. at
578.%

The right to an impartial jury extends to civil cases as well. See U.S. CONST.
amends. VII, XIV, § 1; Mo. CONST. art. I, § 22(a). The case law is replete with
examples of juries in civil trials being improperly influenced by prejudice, as in

this case. For example, in Evans v. Galbraith-Foxworth Lumber Co., a juror

undertook to incite racial prejudice in other jurors by reminding them that the
plaintiff was Jewish. 31 S.W.2d 496, 499 (Tex. Civ. App. 1929) (the court stating
that “a fair and impartial trial by jury is a right under the law accorded to all
litigants...”). The Texas Court of Appeals granted a new trial, based on Texas
statutes, including one requiring that “any [juror] who has a bias or préjudice in
favor of or against either of the parties” shall be disqualiﬁed from service. Id. at

500; see also State v. Levitt, 176 A.2d 465, 466-67 (N.J. 1961) (order of new trial

affirmed because “basic right to an impartial jury” was imperiled when at least one
member of the jury panel was affected by one or more other jurors’ comments

about defendant’s Jewish faith). The Evans court also premised its decision on the

* The Eighth Circuit reversed and remanded for a new trial on the ground that the
trial court improperly excluded defense evidence of suggestibility related to child

witnesses. 100 F. 3d at 578. This decision was reversed on rehearing. United

States v. Rouse, 111 F.3d 561, 572-73 (8th Cir. 1997).

11




state constitutional guarantee of a fair trial. Evans, 31 S.W.2d at 500 (citing TEXAS

CONST. art. I § 15: “The right of trial by jury shall remain inviolate”).

Likewise, in People v. Leonti, a new trial was ordered when, after the verdict
was rendered, a juror stated that “I wouldn’t believe a Sicilian undér oath, and
none of the jurors would . . . . Until the defendant took the stand I had some

doubts, but when he took the stand and I found out that he was a Sicilian, I no
longer had any doubts.” 262 N.Y. 256, 258 (N.Y. 1933). The coﬁrt grounded its
ruling in the belief that the interests of justice required a new trial. Id.

In Wright v. CTL Distribution, Inc., 650 So0.2d 641, 643 (Fla. App. 1995),

the court remanded for an evidentiary hearing into the credibility of allegations that
a juror asserted the plaintiff was not entitled to recovery because she was “a fat
black woman on welfare.” The Wright court held that it was an abuse of discretion

for the trial court to refuse to declare a mistrial upon learning of juror misconduct.

Id. (citing Powell v. Allstate Ins. Co., 652 So.2d 354 (Fla. 1995) and Baptist Hosp.

of Miami, Inc. v. Maler, 579 So.2d 97, 99 (Fla. 1991));’ see also Love v. Yates,

> Wright may be the case closest to the procedural posture presented here. The
alleged racial sluré and derogatory comments‘made by jurors in that case were not
explored at the trial court level. Wright, 650 So.2d at 643. The appellate court
found that, at the very least, the trial court was required to investigate the chai'ges

made in the affidavit of a juror in that case who stated that several members of the

12 -




586 F. Supp.2d 1155, 1184 (N.D. Cal. 2008) (reviewing state court’s decision to
hold evidentiary hearing after one juror accused another of being biased during

deliberations);6 Tobias v. Smith, 468 F. Supp. 1287, 1290 (W.D. N.Y. 1979) (court‘

ordered an evidentiary hearing to determine existence of racial prejudice in view of
juror affidavit averring that another juror said, “[Y]ou can’t tell one black from

another. They all look alike”); State v. Hidanovic, 747 N.W.2d 463 (N.D. 2008)

jury “did not want to award anything to Wright because she was a fat black woman
on welfare who would simply blow the money on liquor, cigarettes, jai alai, bingo,
or the dog track.” -@ at 642. The failure to hold a Jury interview was held to be an
abuse of discretion, and the case was remanded for such an interview. The trial
court was directed that, if a juror ér bailiff was vunavailable for the interview, the
appellants wquld be entitled to a new trial. Id. at 643.

® The only African-American juror asked to be removed from the jury after another
juror accused her of being biased in favor of the Afriéan—American aefendant,
claiming that she had “yelled at .h_er, siammed her hands on the table, and said,
“You are causing problems, I know what’s wrong with you. I know why you are —
you brought up that stuff about African-Americans in the criminal justice system.
You brought up stuff about O.J. ... you keep talking about Black this and Black

that.” Id. at 1184.

13




(trial court reviewed affidavits from all twelve jurors when one juror told the others
during deliberations, “I had a personal experience with Bosnians and [] they stole
from my business and ‘in the same experience lied to me regarding the theft and
their conduct.”).”

Missouri recognizes that all litigants have a constitutional right to trial by a

fair and impartial jury. Pichler v. Kansas City Pub. Serv. Co., 211 S.W.2d 459

(Mo. 1948). This right extends to civil cases; even though such cases may be
decided by a non-unanimous vote, a party has a right to a decision based on the

deliberations of an entirely impartial jury. Lee v. Baltimore Hotel Co., 136 S.W.2d

695, 698 (Mo. 1939).® While it is expected that people may come to the jury room
with certain biases or preconceived notions, these attitudes should not be tolerated
if they manifest themselves in the form of religious, ethnic, or racial slurs during

deliberations, or when the jury is otherwise assembled.

7 The trial court concluded, pursuant to N.D. R. Crim. P. 33(b), that the misconduct

would not have affected the verdict of a hypothetical average juror. Hidanovic

747 N.W.2d at 474.

® This constitutional right extends to individuals and corporations. See Green v.

Ralston Purina Co., 376 S.W.2d 119, 127 (Mo. 1964).

14



In this case, two jurors indicated that anti-Semitic remarks were made (LF
0539-40, A2-3). One of the jurors was so disturbed by the comments that she took
it upoﬁ herself to approach defense counsel following announcement of the jury
verdict (id.). Jurors disparaged two of PVI’s witnesses (Dr. Pepose, the founder of
PVI, and his wife, Susan Feigenbaum, also a PVI officer) based on their religion,
even though religion was never mentioned at trial and »did not have any relationship
to the facts of the case (id.) The jurors brought the stereotype of the “cheap Jew”
into the jury room, claiming that Dr. Pepose made “$5 million a year” and that
Feigenbaum was “such a cheap Jew that she did not want to pay Plaintiff
unemployment compensation” (LF 0539-40).

_ The trial court in this case did not investigate these allegatidns. Instead, it
decided that, as a matter of laW, even if it found the affidavits credible, it was not
permitted to order a new trial (A1). Respectfully, this was an abuse of discretion.
The allegations in those affidavits raise the specter of a gross violation of due
process that the trial judge was obliged to investigate. If, upon remand, the trial

judge finds the evidence of bias credible, a new tliai should be ordered.
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II. Missouri Law Pei'mits the Introduction of Juror Testimony Where, as
Here, a Litigant’s Right to a Fair Trial is Jeopardized by Racial or
Religious Prejudice Manifested in Jury Deliberations |
Under Missouri law, a juror’s testimony is admissible‘ when it reveals that

extraneous evidence was interjected into the jury’s deliberations. While Missouri

has yet to address the issue, other state courts havé recognized that racially or
religiously biased remarks by jurors fit within their extraneous evidence
frameworks.

A juror’s testimony or affidavit is normally prohibited from being used to

impeach the verdict. Stotts v. Meyer, 822 S.W.2d 887, 888-889 (Mo. App. 1991).

This is known as the “Mansfield rule.”® However, Missouri recognizes an
exception to this rule when extraneous evidence is obtained by one or more jurors;
for example, when a juror goes to investigate the scene of an accident. Neighbors .
v. Wolfson, 926 S.W.2d 35, 37 (Mo. App. 1996) (“[a] verdict can certainly be

attacked on the ground that juror misconduct occurred during the juror’s'*

deliberations”); see also Mattox v. United States, 146 U.S. 140, 149 (1892). The

alleged anti-Semitic remarks and juror misconduct at the heart of this case are

® The Mansfield rule and its exceptions are discussed in more detail in part I1.B,

infra.
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properly viewed as extraneous evidence interjected into jury deliberations, under
the law of this state.
A.  Other States Have Applied the Extraneous Evidence Rule to Fact

Patterns Similar to the One Presented Here

When addressing an issue of first impression, this Court often looks to the

case law of other jurisdictions. E.g., Davis v. Lutheran S. High Sch. Ass’n. of St.

Louis, 200 S.W.3d 163, 166 (Mo. App. 2006). Other state courts have recognized
that statements of prejud.ice made during deliberations fall within an extraneous

evidence exception, and have remanded for hearings or new trials. Powell v.

Allstate Insurance Compa_nv, 652 So.2d 354 (Fla. 1995); After Hour Welding, Inc.

v. Laneil Management Co., 324 N.W.2d 686 (Wis. 1982); McNallv v. Walkowski,
462 P.2d 1016 (Nev. 1969).

The Wisconsin Supreme Court analyzed whether an affidavit regarding anti-
Semitic comments made during deliberations could be used to impeach a verdict.

After Hour Welding, 324 N.W.2d at 689-691. The court required the trial judge to

conduct a hearing when such prejudiced statements were brought to the judge’s
attention. Id. At the hearing, the judge was required to determine whether (1) the
evidence in support of ’the impeachment was competent; (2) the evidence
demonstrated. substantive grounds sufficient to overturn the verdict, and (3) the

evidence showed resulting prejudice. Id. at 689.
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With respect to the first of these elements, the Wisconsin Supreme Court
considered whether a juror affidavit was legally competent under the relevant
evidentiary rule, Wis. Stat. § 906.06(2). The rule states in pertinent part: “a juror

may testify on the question whether extraneous prejudicial information was

improperly brought to the jury’s attention.” After Hour Welding, 324 N.W.2d at
689 (emphasis added). Thus, this evidentiary rule, like Missouri’s‘ judicial
doctrine, recognizes an exception for extraneous prejudicial information.

The Wisconsin court determined that the jurqr’s comments fell within the
exception to that state’s evidentiary rule, and that the juror affidavit regarding the
untoward comments was competent. “The concern for fairness to the parties and
monit;),ring the integrity of the judicial system leadé us to conclude that a triél court
may, in appropriate circumstances, consider allegationé that extraneous
prejudicial remarks were made to jurors which were not a part of the judicially

guarded evidence they received.” After Hour Welding, 324 N.W.2d at 690

(emphasis added). The court remanded the case to the trial court with instructions
to conduct a hearing, emphasizing that consideration of such allegations is crucial
to the judicial process, “for even if only one member of a jury harbors a material

prejudice, the right to a trial by an impartial jury is impaired.” Id. (citing United

States v. Booker, 480 F.2d 1310 (7th Cir. 1973).
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The After Hour Welding court gave guidance on how the trial judge should

consider the evidence of biased statements. Id. at 691-92. It stated that the judge
should consider whether the statements were in fact made, when they were made,
- the circumstances under which they were made, who made the statements, whether
any jurors were present when the statements were made, or whether the jurors were
' informed of the statements after the fact. Id. at 692. As a safeguard against

Violating- the sanctity of jury deliberations, however, the After Hour. Welding court

instructed the judge to not inquire into the “jurors’ mental processes, including the
effect such remarks had.” Id. at 690; see also id. at 691 (“the trial court should
examine the juror qnder oath only as to the circumstances under which the
statements were ma_cie aﬁd not as to what effect they had, if made, on himsglf asa
juror: (;r on the other jurors”).

Regarding the second part of the test—whether the evidence demonstrated -
sul;stantive grounds sufficient to overturn the verdict—the court noted that this
determination is a question of law, and that the clear and convincing standard
should be applied. Id. at 690. Finally, with respect to the prejudicial effect of the
evidence, the court held that the proper determination was whether prejudice
resulted “on the basis of the nature of the matter and its probable effect on a

hypothetical average jury.” Id. at 691 (quoting United States v. Crosby, 294 F.2d

928, 950 (2d Cir. 1961)).
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Similarly, the Supreme Court of Florida held that biased statements by jurors |
fall within the exception to Florida’s rule regarding impeachment of a verdict by
juror testimony. Powell, 652 So.2d at 357. In Powell, there was evidence that
racial comments were made during deliberations in a civil case. Similar to
Missouri and Wisconsin, Florida only permits jurors to tesﬁfy about “‘overt acts

which might have prejudicially affected the jury in reaching their own verdict.

Id. at 356 (quoting State v. Hamilton, 574 So.2d 124, 128 (Fla. 1991)). Powell

held that alleged prejudiced statements made by some of the jurors constituted
“overt acts” sufficient to allow judicial inquiry by the trial court. Id. at 357.

In explaining its decision, the court noted that “[t]vhe issue of racial, ethnic,
and religious bias in the courts is n'(:>t simply a matter of ‘political correctness’ to be
brushed aside by 5 fhick—skinned judiciary.” Id. at 358. The court went on to
quote the Eleventh Circuit’s opinion in Heller:

Despite longstanding and continual efforts, both by legislative

enactments and by judicial decisions to purge our society of the

scourge of racial and religious prejudice, both racism and anti-

Semitism remain ugly malignancies sapping the strength of our body

politic. The judiciary, as an institution given a constitutional mandate

to ensure equélity and fairness in the affairs of our country when

called on to act in litigated cases, must remain ever vigilant in its
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responsibility . . . . A racially or religiously biased individual harbors
certain negative stereotypes which, despite his protestations to the
contrary, may well prevent him or her from making decisions based
solely on the facts and law that our jury system requires. The religious
prejudice displayed by the jurors in the case presently before us is so
shocking to the conscience and potentially so damaging to public
confidence in the equity of our system of justice, that we must act
decisively to correct any possible harmful effects on this appellant.

Powell, 652 So.2d at 358 (quoting Heller, 785 F.2d at 1527.)

The Florida court distinguished cases involving bigotry from those involving
othef types of juror misconduct: “We also ﬁn& the conduct alleged herein, if
established, to be viblative 6f ;cl;e guarantees of both the federal and state
constitptions which ensures [sic] all litigants a fair and impartial jury and equal
protection of the law.” Id. at 358 (citing U.S. CONST. amends. VII, XIV, § 1; FLA.
CONST. art. I, § 22). The Powell court rwent on to criticize the alleged prejudiced
conduct of the jurors, holding that, if the trial court determined that such statements
were made, a new trial should be ordered (i.e., without further inquiry as to
whether the conduct affected the verdict). Id. at 358.

Nevada has an extraneous evidence exception for instances where the

- misconduct is so extreme that “it would be impossible to refuse jurors’ statements
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without violating the ‘plainest principles of justice.”” McNally v. Walkowski, 462

P.2d 1016, 1017 (Nev. 1969) (citation omitted). In McNally, juror affidavits
indicated that several jury members thought the plaintiff should not be entitled to
damages resulting from being a passenger in a car, because the accident in question
occurred on a trip back from a house of prostitution. Id. The Nevada Supreme
Court remanded the case for inspection of jurors’ afﬁdavits to determine whether
jurors con'cealed their bias during voir dire. Id.

Recently, two state trial judges ordered a new trial or evidentiary hearing
when faced with similar allegations. In Massachusetts, a trial judge ordered an
evidentiary hearing at which the entire jury testified concerning allegations that
one juror said that bruises on the Victim could have happened;‘:‘when a big black

guy beats up on a small woman.” Commonwealth v. McCowen, No. 2005-00109

(Barnstable County, Masé. June 8, 2007) (A4-6)."
A Washington state trial judge ordered a new trial in a civil case because
jurors referred to a Japanese-American attorney as “Mr. Kamikaze,” and one juror

- commented that delivering the verdict on December 7 was “almost appropriate.”

Turner v. Stime, No. 05-2-05374-1 (Spokane County, Wash. March 28, 2008) (A7-‘

' The judge denied the motion for new trial, but that ruling is currently on appeal

with the Massachusetts Supreme Judicial Court. Docket No. SJC09935.
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| 13)."" The judge declined to first hold an evidentiary hearing because he felt the
} Suspected jurors were unlikely to admit they were racist (A10).
B. Missouri Law Provides an Analogous Extraneous Evidence Rule

that Permits Juror Testimony

This Court should similarly interpret Missouri’s extraneous evidence rule.
Missouri’s Mansfield rule generally prohibits a juror’s testimony or affidavit from
being used to impeach the verdict.'” Stotts, 822 S.W.2d at 888-889. The Supreme
| Court of Missouri has interpreted the Mansfield rule t6 mean that a verdict may not
be impeached by testimony or affidavits as to “matters inherent in the verdict.”
Baumle v. Smith, 420 S.W.2d 341, 348 (Mo. 1967). Such “matters inherent in :the
verdict” include: |

. . . that the juror did not understand the law as contained in the couft’s

instructions, or that he did not join in the verdict, or that he voted a

certain way due to a misconception of the evidence, or misunderstood

"' This case is also currently on appeal in the Washington Court of Appeals,

Division III, Docket No. 270378.

> The Mansfield rule dates back to Lord Mansfield’s opinion in Vaise v. Delaval,

99 Eng. Rep. 944 (K.B. 1785). See generally Comments, Impeachment of Jury

Verdicts, 25 U. CHL. L. REV. 360 (1957).
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the statements of a witness, or was mistaken in his calculations, or
other matters ‘resting alone in the juror's breast.” A juror who has
reached his conclusions on the basis of evidence presented for his
consideration may not have his mental processes and innermost
- thoughts put on a slide for examination under the judicial microscope.
Id. (internal citations omitted). While there are valid reasons for the rule against
impeachment of a jury Verdiét, these reasons may be outweighed by the potential
for manifest injustice.
One such injustice recognized by Missouri courts is when a juror has shared
extraneous evidence with fellow members of an impaneled jury. This “extranéous
evidence ;exception’; falls outside of the Mansfield rule. Neighbors, 926 S.W.2d at

37, see also Mattox v. United States, 146 U.S. 140, 149 (1892) (“a jurymanlmay‘

testify to any facts bearing upon the question of the existence of any extraneous
inﬂuence”). In such situations, the verdict can be impeached by juror testimohy
that alleges that “extrinsic ‘evidentiary facts . . . were interjected into the jury’s
deliberations.” Neighbors, 926 S.W.2d at 37.

The Missouri Court of Appeals recently examined the application of the

extraneous evidence rule in McBride v. Farley, 154 S.W.3d 404 (Mo. App. 2004).

In that case, the plaintiff produced affidavits and testimony from three jurors

regarding a court official’s statements to the jury that the case had previously been
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tried and resulted in a hung jury. | Id. at 405-06. The court remanded the case for a
new trial because the defendant failed to rebut “the presumption of prejudice”
established by the testimony and affidavits. Id. at 409 (emphasis added). While
the statements in McBride originated from outside of the jury, they had the
potential to inappropriately influence the jury’s decision; so, too, do the statements
here.

In Missouri, a motion for new trial based on the jury’s acquisition of
extraneous evidence is left to the sound discretion of the trial court. Travis v.
Stone, 66 S.W.3d 1, 3 (Mo. 2002). The denial of a new trial may be reversed by the
appellate court if' it appeérs that the trial court abused its discretion.in ruling on the
issue of extraneous evidence or the issue of prejudice. Id. This Court should act
consistently with the Wisconsin, Florida, and Nevada courts, and perrhit
consideration of evidence of juror bias at an evidentiary hearihg. The statements
of prejudice madé here descend to at least the same base level as those in the cases
from those states.

The Court could well conclude that a new trial is warranted solely upon the
record to date, given the unlikelihood that the accused jurors will ever admit to

anti-Semitism. Turner (A10); see also Heller, 785 F.2d at 1527 (“[a] racially or

religiously biased individual harbors certain negative stereotypes which, despite

his protestations to the contrary, may well prevent him or her from making
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decisions based solely on the facts and law that our jury system requires”).
However, PVD’s jury trial right seemingly can be vindicated if the trial court is
directed to consider the assertions of prejudice made here and, if they are found to

be credible, to order a new trial. See Powell, 652 So0.2d at 358 (“if the trial court

determines that such [racial] statements were made, it shall order a new trial”);
Wright, 650 So.2d at 644 (“if the appellants are able to establish misconduct, they
must be given a new trial”).

In addition to the probable impact that these remarks had on liability, they
likely played into the jury’s determinatjon of damages. At trial, the jury awarded
the plaintiff $30,000 in actual damages, as well as.$95,000 in ‘punitive damages. In |
determining whether to award punitive damages, the jurors were given the
following' instruction: “[I]f you believe the conduct of defendant . . . was
outrageous because of defendant’s . . . evil motive or reckless indifference to the
rights of others, then . . . you may find that defendant . .. is liable for punitive
damages” (LF 0468). Because the issue of punitive damages turned on PVI’s
‘motives, any negative extraneous personal information about Dr. Peposer or Mrs.
Feigenbaum was highly relevant to this aspect of the case as well.

The jurors’ alleged anti-Semitic remarks effectively consﬁtuted extraneous
character evidence about two key witnesses (both with ties to the corporate

defendant PVI), which was unfairly injected into the deliberations. Such evidence
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meets the Mansfield rule exception, and should be considered by the trial court
updn remand.
III. Missouri Law Provides for Setting Aside a Verdict Where, as Here, |
Passion, Prejudice, or Misconduct on the Part of the Jury Affects a

Trial Issue

Another strand of Missouri case law recognizes that “a verdict resulting

from the bias or prejudice of the jury cannot stand.” Sansone v. St. Louis County,

838 S.W.2d 16, 17 (Mo. App. 1992); see also Means v. Sears, Roebuck & Co., 550

S.W.2d 780, 788 (Mo. 1977); Artstein v. Pallo, 388 S.W.2d 877, 882 (Mo. 1965).
“A_ verdict which is so ‘grossly excessive’ so as to indicate bias and prejudice is
one in which the jury was guilty of misconduct by fixing an excessive figure as a

result of bias and prejudice engendered during the course of trial.” Means, 550

S.W.2d at 788.

In Artstein, plaintiff sued to recover damages for injuries she sustained in a
car accident. At trial, the jury found for respondent, but awarded her nominal
damages far less than those actually incurred. During written and oral argument,

respondent’s counsel stated that the jurors might have awarded the respondent such

a small judgment because respondent came from a wealthy family, attended an

Eastem college and had been at a country club on the night of the accident. Id. at

881. The Missouri Supreme Court did not opine on these comments, but did state
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that “[a]n award of grossly inadequate damages has been held to be convincing

evidence that the jury was actuated by bias, prejudice or other misconduct.” Id. at

882 (citing Boschert v. Eye, 349 S.W.2d 64, 66-67 (Mo. 1961); Taylor v. St. Louis

Public Service Co.,'303 S.w.2d 608, 611-612 (Mo. 1957); Brown v. Moore, 248

S.W.2d 553, 558-560 (Mo. 1952); Davis v. City of Mountain View, 247 S.W.2d
539, 541 (Mo. App. 1952)). |

| The éourt went on to note that “the verdict does not bespeak a proper
determination‘ of liability and also an award of adequate damages,” and found jury
misconduct justifying a new trial on all issues. Artstein, 388 :S'.AW.2d at 882.
While the trial court in Artstein found that plaintiff was entitled to a new trial on
damages, the Missouri Supreme Court remanded the case for a new trial on
liability és well: \“[w]here passion, prejudice or misconduct on the part of the jury
affects the trial of one issﬁé; the judgment and verdict must be set aside entirely

and a new trial granted on all issues. . . .” Id. at 882; see also Means, 550 S.W.2d at

588 (verdict indicating bias and prejudice must “in its entirety be set aside”).

Here, the éward of punitive damages over three times the amount of
compensatory damages, against the backdrop of anti-Semitic remarks in the jury
room, suggests that the verdict resulted from “bias, prejudice or other misconduct.”

As such, the Court should order a new trial on both liability and damages issues.
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CONCLUSION
We urge the Court to reverse the denial of PVI’s motion for a new trial; to
remand this case to the trial court with instructions to hold an evidehtiary hearing
to examine the allegatiohs of juror misconduct; and to direct that, if the trial judge

finds those allegations credible, a new trial should be conducted on all issues.
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IN THE CIRCUIT COURT OF ST. LOUIS COUNTY, MISSOURI .

7

_MICHELLE FLESHNER, ; DU
Plai.nﬁ.ff: | ;  Case No. UCC 002668
. .vs. - ; ) Divisio;x,N,o: 3_" L
PEPOSE VISION INSTITUTE p.C, ', § S
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3
" ' ARFIDAVIT OFJAMESM.PAUL ; l

COMES NOW J ames M. Paul and bang duly swor upon his oath, deposes and stat&e ag

' follows _ :
K :.l- h My name is James M. Faul, and Ipractnce law mthe Clty ofSt. Loms, Missoun, S

o asaMemberofﬂxe law fnnofLathrop&Gage ‘L.C.
v_ . 'j . .2. - 1 am admltted to practlce law m both stsoun and Il]mow
_ : ":3_ 3 - 1 am representmg Pepose: Vlsxonlnstntute, P.C. (“PVI“) and defended PVI mthe
' tnal of this matter from October 1, 2007; through October 3, 2007 o
_ o 4. Immedxately upon the jury bemgdxsmmsed aﬁer its verdxct in the pumt.we . '
. E 'damages phase of the, tnal on October 9, 2007 Juror #9 approacbed co-defense counsel Scott
: Dxckenson and me on her way out of the courtmom to mdlcate lhat the Jury’s vetdlcts were o
- based on antl-Semmsm | ' | ' B '
5 . Juror #9 relayed to us the conversatnons and remarks made dlmng the Jury s .
| } dehberatxons which are more specifically outlmed in her Aﬁidavnt filed herew:th
6. ' Later on the evemng of October 9 2007, Juror #12 called me. I had gwen—Juror

. H#2 my busmess card aﬂer the jury was dxsmxssed and asked her to oall me if she was wxllmg to

dlscuss the case.



' - 7. J uror #12 commented on the case and jury dehberauons in general, but I then
asked her whether antl-Semmc remarks were inade during the dehberanons '

8. © Juror#12 was obvroust uncomfortable talkmg about this subject at all.
Howevet, although she explamed that she tried not to hstm to the comments durmg
dehberatlons she conﬁrmed that several antt-Senutrc comments were made. o

' 9.’- Juror #12 was not able (or wxllmg) to relay tome any of the spectﬁc antt-Semrtrc
’ . statementsmadebyotherjurors. . " . '. : ' R
) iO._ Addmonally, Juror #12 mdxcated to me that the dehberatton expenence was a

very negatrve ane for her because of the anu-Setmuc rematks and because the conversatxons ‘i

durmg dellberauons beCame heated and persoual
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tCOMMONWEALTH OF MASSACHUSETTS
Barnstable, ss. B ' SUPERIOR COURT
| . S CRIMINAL ACTION
: No. 2005-00109 (01-03)
COMMONWEALTH
T VS,

CHRISTOPHER M. McCOWEN

ORDER REGARDING DEFENDANT'S MOTION

~ FOR POST VERDICT INQUIRY OF JURORS _
The defendant has filed 2 motion with supporting affidavits, seeking inquiry of the trial jurors

as to whether:

* certain racial statements were made by jurors thercby evidencing racial bias on the part of
individual jurors; | ' | /’
f the Jury as a whoie returned a verdict influenced by racial bias;
«  tho jurors discussed the evidenico 2s o a restraining order in disregard of the courfs
limiting instructions; .
. & certain jurors were unaware of the conéequences of reporting a second deadlock;
e certain jurors were convinced of the'dgfendant’ gililt before deliberations began; and
e deliberating jurors discussed the course of delibetations with the altemats juror.
The motion presents grave issues which require careful, methodical attention from this Junst. 1

.'Somehavespggestedthat&seissuesdemandmdiateattenﬁon. Surely the Court recognizes its duty to

respond to claimns of juror bias in a timely manner; nonetheless, the law governing these issues is complex and

requires thoughtful reflection. Motions of this type are first addressed by the trial judge, not by an appellate court.

Aha.?tyresolnuonofsuchamoﬁonnmstheriskofinfh!encc,atlcastonasubcomciouslcve],ﬁmnﬂwhunnn

reactlon.onﬂ:epm'tofaui‘alﬁadgetoprwerveﬂieeﬁ'ortsofallinvolvedinahngthy,hardfought,n'ial. Itis

@pr?pna?mmwamc:mﬁmbmemmeﬁﬂmapbﬂ-vadiamquﬁydﬁmm,fmdkpmm
Seration. .
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A judge has broad discretion in determmmg whether épest-verdict inquiry of a juror is

warranted and need not conduct such a hearing; unless the »defendant makes a "colorable

showing" that extraneous matters may have .aﬂ‘ected the jury's mparhahty Commonwealth v.
Lynch, 439 Mass. 532, 545, cert. den. 540 U.S. 1059 (2003); Commonwealth v. Guisti, 434

Mass. 245, 251 (2001). In instances of ‘a_lleged bias, a post-verdict hearing is required if the
defendant raises a "reasonable claim" of juror bias. Commonwealth v. Guisti, 434 Mass. at 253-
254 (citing Commonwealth v. Amirault, 393 Mass. 617, 625 (1987). When a case is close a

- judge should exercise discretion in favor of conducting a judicial inquiry. Cbmmon#ealth V.

Dixon, 395 Mass. 149, 153 (1985).

- The defendant has demonstrated the need for an evidentiary hearing with regard to the
claims of racial bias.’ While the need for a hearing as to involvement of the deliberating jurors
‘with the alternate jurors is less compelling, some inquiry in this regard is also appropriate. The
remammg claims do not merit a hearing. Preodehberauon comments by jurors to fellow jurors,
| » other than comments reﬂectmg aracial bias, do not mvolve an extraneous influence on the jury
which would warrant a post-verdict inquiry. Commonwealth v. Mahoney, 406 Mass. 843, 855
. '(1990) Post-trial reports that jurors disregarded a limiting instruction do not necessitate a
hearing. Commonwealth v. Fidler, 377 Mass. 192, 198-199 (1979). The purported 1gnorance of
. certamjutors asto the consequences ofrepornngasecondd&dlock is hkewxseomdethe scope
of Commonwealth v. Fidler and its progeny. The oft-expressed second thoughts of a
conscientious juror do not necessitate enew trial. Commonwealth v. Delp; 41 Mass, App. Ct.

435, 440, rev. den. 423 Mass. 1112 (1996).




1) counsel confer with the cleﬂc to set a time and date for a conference with the court to-
discuss protocbl for the evidentiary hearing;

. 2) counsel preparc_qu&éﬁqns to be asked of the jurors at the hearing and furnish the court,
under seal, such questions so that the scope and method of inquiry can be addressed at the
protocol conference; .

3) counsel, their agents and investigators shall not have further contact with the
Jjurors,regardless as to who initiates the @mg absent. the direct supervision of this
court; | |

~4) counsel shall advise the clerk as to any contact information (addresses, telephone

- numbers, e-mail addresses, etc.) now in their possession relative to the jurors;.
" 5) the clerk shall contact the jurors to determine their availability for an evidentiary hearing;

6) counsel for the defendant shall file with the clerk, under seal, the original un-redacted

juror affidavits.

Furtherordersdetai]ingth_e_dateforthehwﬁng and related matters will issue after the protocol .

Voo b

N Gary A. Nickerson
Justice of the Superior Court

Date: June 8, 2007
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SUPERIOR COURT, STATE OF WASHINGTON, SPOKANE COUNTY

DARLENEL. TURNER and BILLH,
TURNER, individually, and as husband and No. 05-2-05374-1.
wifs,
© Plaintiffs, FINDINGS OF FACT,
Ve , S CONCLUSIONS OF LAW AND

onnnncmmmcunwm ’

Defendants.

' THIS MATTER catne before The Robest D. Austin on Friday, Jamnary 25, 2008, Plaintiffs

DnlenémdBmmmrepramtedbythoMukamm.hc,Ps.mdMD.Kmimm ‘
. Defendants NadunStune,M.D mdmmxdeMeMCﬂ:momrepmmtedbythamoon,

Kelley, Davemon&ToolemdBﬂmT.RdmﬂcemdBeqmmComn. The Court having
mdmmmmmmmmmmommwmm

’ following:

N - N "
L
This is & caso of medical negligence against Defandants Nathan P. Stime, M.D,, a general
practitioner and Riverside Medical Clinic, vqhichwasﬂiedhadefmeW&ﬁDemb«Z

- ' - , . THE MARKAM GROUP; INC., 2.8,
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@9 7470900 FAX (S09) 1T-1693.

e s e en

fro— e &




BNON M et :
~ 80 B IS TR ==

8 8. ¥ B N

]

. 28

VW 08 R A B W oW e

 Costigan, who is employed by the Spokmne Trausit Authority. aommmmmuu?. :
"&cwam‘ﬁdmﬂmm@mwomm}m@j@ummmmrmw

| counset M. Kemitomo as =M. Wa-‘mw&-mmmvmmmm
~and Mr. Coshganfutﬂ:amtedtheeonmmmmademommummdwnvcyedmumm
"mmmm,mmmmmmmemummmmﬂmdmmm |

.dolibwahom ofﬂnmedioslnegligedmum

2007.
. . | |
" Subssquent t the entey of Judgment an Deoesber 20, 2007, Plainifs filed a metion fora
new trial based npon two grounds. Thoﬁrstwupredxmduponjmrmmonductm’m
wmwb&vcmwymcwmmﬁnﬂﬁ'wmleisof '
Jepandso anoestry. ‘The scoond was based upon an allegation that the evidonce did not support the
Jury’s verdict or finding of “no negligence.™ .
. | o
" In suppont of Plaintifs raotion basod wpon juror thisconduct, Pleatif sibmitid the
affidavils of jurors Jack Marchant, who is a Washingioa Stste University Professor, and Mack

demonmaungamudwawudur Kammmothuebynﬁemagﬂ:oobjecumyofﬂnﬁmmm .

A
. Defendnhummi&odmum.ﬁuofw&yw@m,mkmﬂeqﬁ@omhm'
Brenda Canfield, Stoven Walthez, John Smitham and David Smith. Jurors David Smith and Brenda. |
Canfield adwitted to referring to Ms. Kamitomo as “My. Miyashi” and “Mr. Kamikeze. Both
claimed that these names were nsed because tlwywewhxvmg difﬁcnky.pronomcing Mr :

- : : P, |/
FINDINGS OF FACT, CONCLUSIONS OF LAW THE MARKAM CRODR, INC, 2.5,
‘ . ' L W

feeme am s o

o —— e
v
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Kalmtomo S name, wmmumwmmmwamhmm
chr ﬂlejmmmmnmmedmmcywmahohavmgmbhpmmsmeomdm
Rekofks’s name.

o v

The Count finds that even though lhn'j\mchhnodmlnvetmubleprpmmwingl-wth

‘altomeys’ names, none of the jurors set fbrth in thelr affidavits any kind of nicknamo for defense
Iawyer Brian Rekofks, By contrast, the Court finds thst names “Mz. Miyashi”, “Mr. Miyagi”, and
“Mr. Kamikeze" were used by some of the jurors ia relation to Me. Kamitomo. Purther, tbe Court
' ﬁndaﬂia:aﬂemonejmpnmdaythe'mactwp;endéad;nbecm'en.zw@wmm'

M)mﬁeammm&ﬂdn.vudk;m.ﬁmmpdﬁ’mﬂs&y, The Court finds that

m°fmwwwm_mm§ﬁﬁuddaﬁedmnnyoﬁhew“m. .

: Vl’.

mCounﬂndathnthemm excuso that the bastardization of Mr, Kamtomo s name was

mlybwmsemqwmhavhgdiﬁmnypmominghismmemtmdib!e. 'rheCounﬁndlthat

,nopnofﬂ:e;moraﬂidwmmkmwedmmemp:mmmm.xmmo’sm
incomrectly but, rather, resorted to use of other names that were.not even remotely similar to the
apellingorpmm:wiaﬁénoer. Kamitomo’s name, '.l'hecomfmdxetﬁndnbattheoommmtha:

@eMﬁw“MW"mDumbuZWmh:dqW@Mnﬁdpigs
WMr.KmMmo’stnm&uywmm Notie of the medical issues regarding

standard of care violations or causstion had anything to do with race tius, the only reasonsble

oomlﬁdmtho&uﬂooﬂddmwkﬂmthemofmomumm.mm'smm&ny
motivated reflecting & reasonable concetn as to theobjeeﬁvityofth'ejum

FINDINGS OF FACT, CONCLUSIONS OF LAW = g+ 1oy i
—AND-ORDER. GRANTRIG NEW TRIAL -3 .. 420 West Rbuarside, S350

1
" S T —
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With respect to the jury’s verdict of “no negligence”, the Court was frankly very surpriscd at
mhaﬁnﬁng. WhiletheCmmbeﬁmﬂmﬂHawmmﬁcimﬁmwhwommﬂedwﬂduxof _
noncxilscme.meCounwmﬂdn‘thaveagmdwlﬂtit. The Court finds that in s analysls, the fight

'tmhgmummmhmwmmwmmhgmhwgdngbbewm The

wmmmamammpfmmwmmmmmh
mﬁqofaﬁnuWBmm'-.mewammﬁm

mmmmmwwmmm’smmmﬁwmm
mbehardwm;nqmttoﬂwmnlmuu.mchamowwoulabeofmbmeﬁtmme&m The
Comwon]dnotexpemhemmtoadmttheymmﬂ;t. 'l‘heCanrtﬁndsﬁntoneofﬂwthmss
mkmbmmhmmmmummmmwmm Thus, the -
MMMWM]W»NW&:W&MWMW«BM&

| beramtwouldbeot‘mbeneﬂt to the Court asmcCthwonldmtexpmmejmoutod{sclosem .
_ they were racist. '

o X
mc»mmmmenmwwmusodwmmmntemd.owedmdmdmably .

‘ dmsatoxycommmmxrefammommmyom Kmitomo.a.pmdclpmtinthemﬂ.’rhe -
Cmﬁﬂwﬁn&-@hmmmwdwmﬁmmh&&mﬁm s

ethnicity and adversely affected the verdict in some fashion.
| X
The Court finds that pursuant to Gardner v. Malone, 60 Wn.2d 836, 376 P.2d 851 (1962),

THE MARKAM émur.mc.. rs.

FINDINGS OF FACT, CONCLUSIONS OFLAW o
TRIAL -4 e m"w" ""‘6'1"&“
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- that it has o confidence that the jury’s verdict was based upon the Court’s propes legal instructions

and he jury’s vablased anslysis ofthe facts. The Courtfnds that the jarors' vrdi was quito o the

.eonlrary.

XL
Tho Coust finds that jaror misconduot has been shown n the form of racial biss toward
mwm.kmdmm_mmuummowwmmﬁmf@mw
, XIL
mwmmmw Gardner . Malone, supra, o sualyzing the fuor miscondhet
mtheinstmtoue,mdaﬁetoonndeﬂngthewhohofthcpatmuumd.nmwomblyﬁhdyﬂmt.
ths improper conduct affected the jurots” objwuvemaysiaofmmm:umemmd,

'mmvmmuuwm

|  xm
The Court finds that in the absence of juror misconduct in the form of racial biss, there was

: mﬁdmwﬁwemwn%husﬂnﬂmofmmﬁma&ough&e%wﬂdwm '

agreed with it )
From the foregoing Findings of Fact, the Court makes the Pllowing:

The Court has jurizsdiction ovudxepuﬁes and subject matter.
| ' L. S
In the absence of juror misconduct, there was sufficient evidence to sustain the verdict of “no

. . 4 . ' ' . "AN“MM’? .S,
" FINDINGS OF FACT, CONCLUSIONS O LAW . . THE 'mci'&w .
ANDORDER GRANTINGMRWTRIAL-S . . _ 1 Wast Rivanide, Sule 1008

G09) 7000 FAX (309) 74T-190
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Jmmmmuh&&mofwwaﬁx&shvﬁammmm
| V. _ '
Tbajwy'smdimeaohedeeeembeﬂ,zwvmwbomawdmdmmdMonthe

Verdict entered on December 20, 2007 mustbovmhd.
V.

Pursuizitto Gardnérv. Malons, 60 W 24 836, 376 P.2d 651 (1962), jurormisoondut n the

‘ fbrmofracialbiulmbeeneshbushed. dmsmandatms 8 new trial,

Mmmmxrhdngsommmwmonm mc«mmmm

. ORDER :
nxsmnmommzn.wnmcmmnmmrm Motion for a

Newﬁialbsedupmﬂwwﬁctencyofﬂ:eemleweudmed. IT IS FURTHER

ORDERED, ADMDGEDANDDECREEDMP&ME:’MOUmforaNewMM '
uponjmornﬁscondnctisgrmedmdthmhemvadmmhodonnewmber7 2007 shallbe end

; hwmmmxmmmmvmmmwmmmum

bercby is vacated. H'ISFURTHBR :
ORDERED ADJUDGEDANDDBCRBBD thatanewmalsblﬂbeandishuebygmm

Awiﬂ;memwhddatetobewded byﬁﬂsCmmaltuarhatpo:ﬁble amlabahty

DONBNOPBNCOURT!IM ﬂz = day of March, 2008.

. -




ORI

[ S T R R -t -
N AWM AW N~ O

-
[

Ryugspugrssg

|

WITHERSPOON, KELLBY, DAVENPORT & TOOLE
Attorneys for Defendams .
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