





























an indication that its exclusion was intended” (Mckinney’s
Statutes § 74).°® The purpose of the 90-day period before the act
became effective was simply to give notice of a new criminal
statute, and that purpose is fully served by calculating the 90%
day without regard to the day of the week on which it falls.

Defendant’s argument that the Hate Crimes Act does not
criminalize actions directed against a building, such as a
gynagogue, rests on a misreading of the Act, and we reject it.
Penal Law § 485.05(1) provides that

A person commits a hate crime when he or she
commits a specified offense  [which includes
arson in the third degree and criminal
mischief in the third degree: gsee §
485.05(3)] and . . . (b) intentionally
commits the act or acts constituting the
offense in whole or in substantial part
because of a belief or perception regarding
the race, color, national origin, ancestry,
gender, religion, religious practice, age,
disability or sexual orientation of a person,
regardless of whether the belief or
perception is correct.

’Indeed, Penal Law statutes that become effective on Sunday
are not uncommon. See e.g. the amendments to Penal Law § 120.15
(menacing in the third degree) and § 125.12 (vehicular
manslaughter in the second degree), both effective November 1,
1992, a Sunday; § 460.10 (expanding the definition of the crime
of enterprise corruption), effective Sunday, October 19, 2008,
“the ninetieth day after it shall have become a law” Penal Law §
120.05 (expanding assault in the second degree to include elder
apbuse), effective Sunday, June 29, 20046, 3 120.70 (adding tlic
crime of luring a child), effective Saturidz,, October 4, 200°
“the sixtieth dat after it shall have become a law.”
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Clearly the Legislature intended to include crimes against
buildings within the purview of the Hate Crimes Act.

Subsection (1) (b) extends the statute to intentional acts
motivated, inter alia, by the religion or religious practice of a
“person,” which is defined as “a human being, and where
appropriate, a public or private corporation; an unincorporated
assoclation, a partnership, a government or a governmental
instrumentality” (§ 10.00([7]). The synagogue was incorporated
under the Religious Corporations Law and thus, falls squarely
under the definition of a “person.” Moreover, the synagogue
proclaimed itself as a center for'Jewiéh religious practice by
displaying a large Star of David outside its entrance. There is
no question that defendant chose the synagogue because of the
religion or religious préctice it represents. To be sure, the
synagogue itself only has significancé because congregants use it
as a center of religious practice. Defendant’s actions, although
literally directed at the building, were in fact directed at
those who utilize the synagogue and attend religious services
there (See People v Uthman, 31 AD3d 1179 [2006], 1v denied 7
NY3d 852 [2006]).

A review of the legislative history leaves no doubt that the
Legislature intended to include the § 10.00(7) definition of

*person” in drafting the Hate Crimes aAci, and further intenuea to
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include crimes directed against property within the statute’s
scope. The legislative findings, set forth in § 485.00, note
that criminal acts involving violence, intimidation and
“destruction of property” based upon bias and prejudice have
recently become more prevalent in this State, and are commonly
and justly referred to as “hate crimes” specifically because they
are directed at victims based on their religibn or religious
practice, inter alia. Similarly, the memorandum in support of
the bill by the Legislative Representative of the City of New
York specifically referred to defacing a synagogue as an example
of the type of criminal conduct that would, under this statute,
merit the more stringent punishment as a hate crime.

Defendant’s argument that the People did not prove his acts
were directed at a person because there was no showing that he
knew the synagogue was occupied when he lit his Molotov cocktail
is meritless. The People proved that defendant attempted to set
fire to the synagogue in order to tell the “rich Jews in
Riverdale” to stop sending money to the Israeli army. Regardless
of whether defendant was aware that a person was in the synagogue
at the time, the proof established that he chose as his victim
this corporate “person” because of his belief regarding its
congregants’ race, national origin, ancestry, religion and

religious pract.ce. Indeed, defendaunt s correct in arguiiny that
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he did not perpetrate the crime against a specific individual.
His targeting of the synagogue was directed toward an entire
community.

With respect to the alleged trial errors, we hold that a
Frye hearing was unnecessary before allowing Dr. Whitney to give
opinion testimony that a bottle hit the synagogue’s door. Dr.
Whitney testified as an expert in the fracture analysis of glass
and ceramics. Although the broken synagogue door was not
available for inspection, Dr. Whitney testified that this was not
unusual in his field, where experts frequently opine in products
liability cases about the cause of breakage of items that have
been discarded.

Dr. Whitney determined, to a reasonable degree of scientific
certainty, that the synagogue door had been struck from the
outgide, and the damage was caused by a bottle, not ﬁhe rocks
found in front of the door. Whitney examined all the pieces of
broken rock and reassembled them into their original form as a
gsingle rock. His examination of a full, one-liter bottle of
Devil’s Spring vodka as an exemplar and the crime scene photos
revealed two points of nearly simultaneous impact on the door,
the geometry of which was consistent with the vodka bottle rather

than a smaller, rock-shaped object. Dr. Whitney had no doubt,

14




based on the evidence, that the bottle, not the rock, had hit the
door.

Defendant argues that the trial court erred in admitting Dr.
Whitney’s testimony based on the photographs, rather than an
examination of the broken glass, and that absent that tainted
expert testimony, the evidence was insufficient to establish his
guilt. Defendant’s argument is meritless for several reasons.

.Dr. Whitney'’s expert opinion was not based solely on his
review of the photographs, as defendant claims. Apart from
reviewing the photographs, Dr. Whitney reassembled the pieces of
broken rock and also examined the broken and intact vodka
bottles. If the rock had broken the door, glass residue would
‘have adhered to its surface, but Dr. Whitney saw none. He also
examined the pieces of broken bottle, which revealed that the
cracks that caused the break the bottle originated at the bottom,
confirming his opinion that the bottle’s bottom hit the door
first. In addition, Dr. Whitney explained that a fractographic
examination was useful only to determine which side of the door
received the impact, but the fact that the door had been hit on
the outside was independently established by the detectives who

arrived at the crime scene.




New York courts allow expert testimony when it is based on a
scientific principle ox procedure that is sufficiently
established to have gained general acceptance in its specified
field (See People v Wesley, 83 NY2d 417, 423 [1994], quoting
Frye). Dr. Whitney testified that experts in his field of
fractology commonly testify in product liability cases where the
broken product had been discarded, and the trial court actually
reviewed scientific literature in the fractology field and
concluded that experts rely on photographic evidence.

- Dr. Whitney’s testimony was thus properly admitted, and his
reliance, in part, on the photographic evidence to form his
opinion went to the weight to be accorded his opinion by the jury
rather than its admissibility (People v Hess, 140 AD2d 895, 897
{19881, 1v denied 72 NY2d 957 [1988]; see also Nurik v Ollstein,
231 AD2d 458 [1996]). Here, the trial court properly exercised
its discretion in admitting the testimony without a Frye hearing.
Dr. Whitney'’s expertise was able to offer “something significant
that jurors would not oxrdinarily be expected to know already[]”
(People v Young, 7 NY3d 40, 45 [2006]).

There was also sufficient evidence apart from Dr. Whitney’s
testimony to support the conclusion that defendant intended to
burn the svnaacogue. Defendant tnld detectives that he intended

to send a mesgage to the rich Jews in Riverdale, and in a
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detailed confession he recounted his actions that night, which
included purchasing the highest proof vodka available. He
admitted wearing gloves as he and his companions put wicks in the
vodka bottles, that one of his friends threw a flaming bottle at
the synagogue, and that he placed his bottle with the lit wick in
front of the door. Indeed, his admission that one of his cohorts
hurled a bottle at the synagogue’s door bolsters Dr. Whitney's
testimony rather than refuting it.

Finally, defendant’s claim regarding his Batson challenge is
without merit. Potential jurors challenged because of their age
do not constitute a cognizable group for Batson purposes (People
v Ortiz, 302 AD2d 257 [2003], 1Iv denied 100 NY2d 541 [2003];
People v Lebron, 294 AD2d 105 [2002], lv denied 98 NY2d 698
[2002]); see also People v Manigo, 165 AD2d 660, 662 [1990] [age
is an acceptable basis for a peremptory challenge]). Nor do we
find defendant’s sentence to be excessive.

Accordingly, the judgment of the Supreme Court, Bronx County
(Steven Lloyd Barrett, J.), rendered May 1, 2003, convicting
defendant, after a jury trial, of attempted arson in the third
degree as a hate crime, criminal mischief in the third degree as
a hate crime, criminal possession of a weapon in the third degree

(two counts) and aggravated harassment in the first dearee, and
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sentencing him to an aggregate term of 5 to 15 years, should be
affirmed.
All concur.

THIS CONSTITUTES THE DECISION AND ORDER
OF THE SUPREME COURT, APPELLATE DIVISION, FIRST DEPARTMENT.

ENTERED: MARCH 26, 2009

18






