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QUESTIONS PRESENTED 

1 Whether § 702, which allows religious employers to dis
cnmmate on the basis of rehgion m completely non-religious 
busmesses and among employees whose duties are purely secular, 
Impermissibly advances rehgwn m viOlatiOn of the establishment 
clause? 

2 Whether, m the absence of§ 702, the Mormon Church VIO

lated Title Vll by finng Appellee Mayson because he failed to 
comply With purely rehgwus conditiOns Imposed upon him after 
sixteen years of satisfactory employment, even though his contmued 
employment as a buildmg engmeer m a pubhc gymnasiUm entailed 
only secular actiVIties 7 
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INTEREST OF THE AMICUS CURIAE 
I 

B'nai B'nth, founded m 1843, IS the oldest CIVIC service 
orgamzation of Amepcan Jews The Anti-Defamation League 
("ADL") was organiZed m 1913 as a section of the B'nai B'nth 
to advance good will and mutual understandmg among Amencans 

I 

of all races and creeds and to combat racial and religious 
preJUdice m the Umt,ed States 

Among Its other activities directed to these ends, ADL has 
I 

filed bnefs amrcus cunae opposmg practices and policies which 
threaten to undermme the separation m this country between 

I 
church and state Bnefs have been filed m such cases as Lynch 

I 

v Donnellv, 46'i U S 668 (1984), Wtdmar v Vmcent, 454 U S 
263 (1981 ), Lemon v Kurtzman, 403 U S 602 (1971) and School 
Dtst of Abmgton v Schempp, 374 U S 203 (1963) 

ADL also supports the nghts of all groups to practice their 
religiOn free from unJUStified governmental mterference ADL has 
filed bnefs m Wallace v Jaffree, 472 US 38 (1985), Sherbert 
v Verner, 374 US 398 (1963), and Torcaso v Watkms, 367 
us 488 (1961) 

In the case now before It, the Court ts asked to dectde 
whether § 702 of Tttle VII of the CIVIl Rights Act of 1964, 42 
U S C § 2000e-l , allows the Mormon Church to fire a bmldmg 

I 
engmeer responsible for mamtammg a pubhc gymnasmm owned 

I 

by the Mormon Church, because he failed to fulfill religiOus 
reqmrements It tmposed As an organtzatwn commttted to the 
nght of all citizens to enJoy clVll nghts under law, ADL believes 

I that such rehgwus dtscnrmnatiOn may not be tolerated ADL 
I 

believes that the exemption rehed upon by the Church, which 
I 

applies to wholly secular activities, IS a patent violation of the 
establishment clause1 While ADL beheves that governmental 
regulations such as [Title VII should not be apphed so as to 
Interfere With religious activtties, It ts of the VIew that existmg 

I 
statutory and constitutiOnal doctnnes adequately protect agamst 
this possibthty 
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SUMMARY OF ARGUMENT 

I Section 702 violates the establishment clause because It has 
the pnmary effect of advancmg religiOn and thereby fails the second 
prong of the test defined by this Court m Lemon v Kurtzman, 403 
U S 602 ( 1971) The statute advances religiOn m the followmg three 
ways It benefits religiOus employers at the dtrect expense of their 
employees, tt permits coerciOn of religiOus fidelity from employees, 
and tt authonzes government-sanctiOned religiOus discnmmatwn 
Moreover, § 702 ts not reqmred to spare Title VII from consti
tutiOnal mftrmity because courts can readtly apply Title VII to re
ligiOus mstitUtions without creatmg excessive entanglement prob
lems 

II Because § 702 ts mvalid, Tttle VII must be applied to the 
Mormon Church as to all other employers Fmng a butldmg engmeer 
for failure to adhere to religiOus condttwns Imposed by the Church 
ts a plam case of religwus d1scnmmat10n and ts unlawful Any 
legitimate mterest the Church has m preservmg Its religious mtegnty 
by hmng only co-religwmsts IS already well protected by a statutory 
proviSIOn barnng government mterference With religiOusly-based 
hmng dectsions by religiOus schools, by rulmgs that Tttle VII does 
not apply to hmng nnmsters or mtmster-like employees, and by 
constitutiOnal prohtbttwns agamst government mterference wtth re
ligtous doctnne and mternal church affatrs The free exercise clause 
prevents Tttle VII from bemg applied m a manner whtch unduly 
mterferes wtth the religwus nghts of the employer Because no 
rehg10us practice of the Morman Church ts burdened by applymg 
Tttle VII to the finng of a butldmg engmeer at a public gymnasiUm, 
the Church ts not exempt from Title VII on the facts of thts case 

ARGUMENT 

POINT I 

SECTION 702 Is UNCONSTITUTIONAL BECAUSE ITS BROAD Ex
EMPTION OF RELIGIOUS ORGANIZATIONS FROM TITLE VII's PRo
HIBITIONS AGAINST RELIGIOUS DISCRIMINATION VIOLATES THE 
ESTABLISHMENT CLAUSE 

At tssue m this case ts whether § 702 of Tttle VII of the CIVll 
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Rtghts Act vwlates the establishment clause 1 Thts Court has repeat
edly reaffirmed the to/ee part analysis It employs m evaluatmg an 
establishment clause challenge To sun1ve, the statute must have a 

I 

secular purpose, Its pnmary effect must be neither to advance nor to 
I 

mhtblt reiigwn, and 1t may not excessively entangle government m 
the affmrs of reiigwnl Lemon v Kurtzman, 403 US 602, 612-13 
(1971) See Grand Rap1ds School DlSt v Ball, 473 U S 373, 105 
S Ct 3216 (1985) The failure to sattsfy any one of these cntena 
will render a statute constitutiOnally mfirm 

Appellees assert that § 702 vwlates all three prongs of the Lemon 
test In this bnef we f~cus on the second prong-whtch Appellants, 

I 

Pres1dmg Bishop of t~e Church of Jesus Chnst of Latter-day Samts 
and the CorporatiOn of the President of the Church of Jesus Chnst 

I 
of Latter-day Samts, have Simply Ignored-and we demonstrate that 
§ 702 violates the establishment clause because It has the pnmary 
effect of advancmg reiigwn 2 We then respond to Appellants' 
argument that, notw1thstandmg the clear failure to comply With the 

I 

Lemon test, § 702 shquld be upheld because It IS required to save the 
rest of Title VII from vwlatmg the free exercise clause 

A Sect1on 702 Imperm1ss1bly Advances Rehgton 
I 

SectiOn 702 of Tttle VII of the ClV11 Rtghts Act has the pnmary 
I 

effect of advancmg : rehgwn and, therefore, clearly violates the 
establishment clause' See Estate of Thornton v Caldor, 472 U S 
703, 105 S Ct 2914 (1985) 

1 SectiOn 702 states m relevant part 
Thts subcha~ter shall not apply to a rehgwus cor
poratiOn, assdctatwn, educatiOnal mstltutwn, or society with 
respect to the employment of mdivtduals of a particular 
rehgwn to petform work connected with the carrymg on by 
such corporahon, associatiOn, educatiOnal mstltutton or 
society of Its :activities 

2 Appellafits argue that the three part Lemon test does not apply They 
InStead contnve a novel test WhiCh OmitS the most cnticaJ InqUiry
whether the statute has the pnmary effect of advancmg religion See 
Bnef for the Appellants at p 23 While Appellants' reluctance to 
grapple with this Issue 1s understandable, their suggestiOn that the 
Court should tgnore the central Issue of whether a statute promotes 
the establishment Of rehgwn and their mststence that the Court 
should depart from Its precedents are without foundation or ment 
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SectiOn 702 spectfically exempts religtous employers from the 
reqmrements of Tttle VII and allows them to dtscnmmate on the 
basts of religiOn Thts spectal pnvtlege extends to all busmesses 
owned by religiOus orgamzat10ns, even those wtthout any demon
strable religtous onentat10n and those whtch are dedtcated solely to 
makmg money 

By grantmg religiOus employers a pnvtlege demed to all others, 
§ 702 tmpermtsstbly advances religton mat least three dtstmct ways 
1) tt confers a benefit to rehg10us employers at the dtrect expense of 
others, 2) tt provtdes religiOus employers wtth a powerful weapon 
for tmposmg thetr religwus fatth on employees, and 3) tt creates a 
symbolic lmk between the government and religton 

1 Section 702 Confers Special Benefits 
On Rehg1ous Employers at the Expense of Others 

The statutory exemption of § 702 tmpermtsstbly advances 
religton because tt provtdes a spectal benefit to religtous employers 
at the drrect expense of the employees of those rehgtous or
ganizatiOns and at the expense of competmg employers 

In Estate ofThornton v Caldor, 472 U S 703, 105 S Ct 2914 
(1985), thts Court struck down, as viOlative of the establishment 
clause, a Connecticut law wh1ch guaranteed all employees the nght 
to take therr SabbtJth off from work The Court found the law mvalid 
because tt dictated that Sabbath observance automatically ovemdes 
secular mterests m the workplace, because 1t took no account of the 
convemence or mterests of the employer or of the other employees 
who dtd not observe the Sabbath, and because the employer and 
others were therefore requtred to adJust thetr affarrs whenever the 
statute was mvoked by an employee No exceptiOn was provided for 
sttuattons where hononng the dictates of the Sabbath observer would 
cause the employer substantial economtc burdens or where the em
ployer's compliance would stgmficantly burden other employees 
requrred to work m place of the Sabbath observers 472 U S at-, 
105 S Ct at 2918 The Court found that 

This unyieldmg weightmg m favor of Sabbath observers over 
all other mterests contravenes a fundamental pnnciple of the 
religton cla1:1ses, so well articulated by Judge Learned Hand 
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"the Ftrst Amendment gtves no one the nght to mstst 
that m pursmt of thetr own mterests others must conform 
therr conduct to hts own rehgwus necesstties " 

Id (citatwn onutted) 

Secuon 702 creates the same "unyteldmg wetghtmg" m favor of 
rehgwus employers "11th complete dtsregard for the nghts of thetr 
employees Whlle the statute struck down by the Court m Caldor 
merely tmposed substantial economic burdens on non-rehgwus em
ployees and co-workers, the statute at Issue here can depnve non
rehgwus employees of thetr hvehhood A rehgwus employer need 
only mvoke the protectwn of the exemptwn, and the nghts of secular 
employees are automatically abrogated The statute allows a 

I 

quahfied, competent employee such as Mayson to be arbttranly fired 
I 

after stxteen years of faithful servtce merely because he does not 
attend church wtth regulanty 

Section 702 also provtdes rehgwus employers wtth a stgmficant 
benefit-an exemptw'n from employment regulatwns-at the ex-

1 pense of competmg secular employers By grantmg rehgwus em-
ployers a broad exemptwn, the government, m effect, ts sponsonng 
rehgwn-owned busmesses Government sponsorshtp of rehgwn ts 
one of the pnmary evlls agamst whtch the establishment clause ts 
destgned to defend Committee for Public Educ v Nyquist, 413 
U S 756, 772 ( 1972) 1 Sponsorship of rehgwn through an exemptton 
from statutory requrrements "ts a sure formula for concentratmg and 
vastly extendmg the ~orldly mfluence of those rehgwus sects hav
mg the wealth and mchnatton to buy up pteces of the secular 
economy" Kmg's Garden Inc v FCC, 498 F 2d 51 at 55 (DC 
Crr 1974) (footnote ;onutted) See Opm10n of the Dtstnct Court, 
Appendtx to Junsdtcttonal Statement ("App" ), at 69 

I 
This benefit 1s especially obvtous for those rehgwus groups, hke 

I 
the Mormon Church,' that requrre therr members to pay a tithe on 
therr mcome An employee of a Church-owned busmess who does 
not gtve back ten percent of hts pre-tax salary ts not a Mormon m 
good standmg Fmng htm, therefore, ts rehgwus dtscnmmatwn but 
ts exempted from Tttle VII by § 702 In effect, then, the exemptton 
permits Mormon employers to requrre employees to return ten 
percent of therr salanes to the Church, an economic advantage not 
avatlable to competmg employers who are not protected by § 702 
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The economic benefit conferred on religwus entitles by § 702 
extends to all busmess ventures, mcludmg those busmesses that are 
totally nonreligwus As the Court of Appeals for the Distnct of 
Columbia has stated, 

the exemptiOn unmumzes vtrtually every endeavor under
taken by a religiOus orgamzat10n If a religiOus sect should 
own and operate a truckmg finn, a cham of motels, a race
track, a telephone company, a railroad, a fned chicken 
franchise, or professiOnal football team, the enterpnse could 
limit employment to members of the sect without mfnngmg 
the Civil Rtghts Act 

Kmg's Garden Inc v FCC, 498 F 2d 51, 54 (DC Ctr 1974) 
(Wnght, J ) (footnote omttted) 3 

The Mormon-owned busmess mvolved m the mstant case serves 
as an excellent example of the competitive advantage § 702 provtdes 
religiOus employers One of the Appellees m thts case, Frank May
son, was employed at a public gymnasmm located m downtown Salt 
Lake City that IS owned by the Mormon Church The gym contams 
the same facilittes found at any commercial gymnasmm or health 
club, mcludmg a swimmmg pool, saunas, steam rooms and whirl
pools, basketball, volleyball, racquet ball and squash courts, exer
Cise and wetght hftmg facthtles and a runmng track It contams 
barber and beauty shops, men's and women's massage salons and a 
snack bar, which are run for profit as pnvate concessiOns The gym 
IS open to all members of the public for annual or daily membership 
fees It places radio, televisiOn, and pnnt media advertisements, 
none of which contam any reference to the relatiOnship between the 
gym and the Mormon Church App at 13-16 

- . 
In short, the Deseret gyrnnasmm IS a public facility mdistm

gmshable from any other gym or health club, except that It IS owned 
by the Mormon Church Nonetheless, § 702 allows the gym to 
requrre all of Its employees to return ten percent of their mcome to 

3 In Kmg' s Garden, 498 F 2d 51, the Court of Appeals for the District of 
Columbia found, m dzctum, that § 702 obvwusly violated the establish
ment clause See also F eldstem v Chrzstzan Sczence Momtor, 555 F 
Supp 974 (D Mass 1983) 
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the1r employer, somethmg no competmg health club can do The 
econom1c advantage to the Church and to the secular busmesses It 
owns could not be more clear 

2. Section 702 Provides Religious Employers With a 
Means of lmposmg Their Faith Upon Employees 

Section 702 further advances religwn by confemng upon re
ligiOus organtzatwns a means of coercmg religiOus obedience from 
therr employees Grantmg an employer an exemption to a regulatory 
scheme m order to accommodate that employer's religiOus beliefs 
viOlates the establishment clause tf It "operates to Impose the em-

' ployer's religwus fatth on the employees "Umted States v Lee, 455 
us 252, 261 (1982) 

Because of§ 702, thousands of employees of busmesses owned 
by religiOus orgamzat10ns may be faced w1th a choice complymg 
wtth the religiOus beliefs of thetr employers or Iosmg their means of 
livelihood "[TJhe exempt1on mvttes rehgwus groups, and them 
alone, to 1mpress a test of fatth on Job categones, and mdeed whole 
enterpnses, havmg ?Othmg to do w1th the exerctse of religiOn " 
Kmg' s Garden, 498 F 2d at 55 

The § 702 exemption IS so broad and lackmg m standards that 
religiOus employers r;nay use 1t overtly to fmst therr religtous vtews 
on all employees A rehg10us employer need not even devtse a· 

I pretense, he may threaten to frre employees as a devtce for spreadmg 
rehg10us faith And/ such threats of dtsmissal may occur m the 
context of busmesses that happen to be owned by a religiOn but 
which otherwise have nothmg to do with religiOn 4 

In Larkm v Grendel's Den, Inc, 459 US 116 (1982), thts 
I 

Court struck down a Similar law as violative of the establishment 
clause The statute at Issue m that case conferred upon churches the 
abtlity to veto a liquor license applicatiOn from any restaurant wtthm 

~ Section 702 may thus create a climate 10 whtch It 1s easter for members 
of maJonty rehgwns to find employment than 1t 1s for members of m10or-
1ty religions or for the non-rehgwus This IS another way 10 which § 702 
Imperm~sstbly advances rehgwn 
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a prescnbed dtstance of a house of worshtp Thts Court found that 
the statute tmperrmsstbly advanced rehgton because 

The churches' power under the statute IS standardless, calhng 
for no reasons, findmgs, or reasoned conclusiOns That 
power may therefore be used by churches to promote goals 
beyond msulatmg the church from undesrrable netghbors, It 
could be employed for explicitly religiOus goals, for exam
ple, favonng liquor licenses for members of that congre
gatiOn or adherents of that fatth 

Id at 125 

As m Larkzn, the statute at Issue here confers a pnvtlege whtch 
reqUires no reasons, findmgs, or conclusions from the religious 
employer and whtch totally lacks any govermng standards It can 
obviOusly be used to pursue the kmd of "explicitly religiOus goals' 
that this Court found tmpemusstble m Larkzn SectiOn 702 allows a 
religiOn to take advantage of Its position as employer and use the 
exemptiOn from Tttle VII as a tool to proselytize thousands of 
secular employees That IS a prospect even more dauntmg than that 
whtch concerned the Court m the Larkzn case 

3 Section 702 Creates a Symbolic Lmk Between 
Government and ReligiOn 

Section 702 tmperrmsstbly advances religiOn by creatmg a sym
bolic link between government and religiOn As thts Court recently 
stated 

Government promotes rehgton when It fosters a close 
Identification of Its powers and responsibilities wtth those of 
any--or all-rehgtous denommattons as when It attempts to 
mculcate specific religious doctnnes If this tdenttficatton 
conveys a message of government endorsement or disappro
val of rehgton, a core purpose of the establishment clause Is 
violated 

Grand Rapzds School Dzst v Ball, 473 US 373, -, 105 S Ct 
3216, 3226 (1985) 

The § 702 exemption creates a gross dtstmctlon between busi
nesses owned by religwus groups and busmesses not owned by 
rehgtous groups Rehgtous employers are granted the abthty, demed 
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all others, to fire empjoyees who do not conform to their rehgrous 
beliefs The exemption conveys the Impressron that government IS 
lendmg Its support to the employer's demands of religious fidelity 

There IS a strong national commitment to fight discnrrunatton m 
the workplace A broad exemptiOn exclusive to rehgrous 
employer~ne whtch mcludes secular acttvities----<:an only be per

' ceived as a complete rejection of equal employment pnnciples This 
I 

perception will be especially acute among employees m church-
owned busmesses who learn, after bemg fired on rehgious grounds, 
that a special provision of the anti-discnmmatton law demes them 
any relief 

B. Section 702 Is Not Reqmred to Save Title VII 
I 

From Excessrye Entanglement Problems 

As noted earlier, ~ppellants have by and large Circumvented the 
questiOn of whether § 702 has the pnmary effect of advancmg re
ligiOn In addition toiavoidmg the three prong Lemon test, Appel
lants have relied upon the argument that§ 702 must be found consti
tutional because 1t 1s requrred to save the balance of Tttle VII from 
entanglement problems As we show below, however, application of 

I 

Trtle VII to the secular actiVIties of rehgrous mstttut10ns creates no 
entanglement problems whatsoever 

I 

Title VII and other laws concernmg the workplace are routmely 
I applied by the courts 1to religiOus employers m the context of sexual 
I 

and racial discnmrnation without creatmg entanglement problems 
I 

Most recently, thts Court m Tony & Susan Alamo Found v Secre-
' tary of Labor, 471 US 290, 105 S Ct 1953 (1985), ruled that the 

Farr Labor Standards1 Act applies to employees of a religious enter-
1 pnse, over objections that such application would violate the em-
1 

ployees' free exercise nghts and would excessively entangle the 
state m religion The Court found that the mqumes requrred by the 
law dtd not resemble "the kmd of government surveillance this Court 
has previously held to pose an mtolerable nsk of government 
entanglement wtth rehg10n " 4 71 U S at -, 105 S Ct at 1964 
(footnote orrutted) See also EEOC v Pacific Press Publlshmg 
Ass'n, 676 F 2d 1272 (9th Crr 1982) 
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ApplicatiOn of Title VII to unlawful religious discnmmatiOn by 
a religious orgamzatwn IS no more entangling than Its applicatiOn to 
other kinds of d1scnmmatory conduct See App at 44-48 Entangle-

1 ~ ment has only been found m cases mvolvmg ongomg government 
surveillance of rehgwus mst1tutions Illustrative IS Lemon v 
Kurtzman, 403 US 602 (1971), m which this Court held that the 
supervision necessary to ensure that teachers m parochial schools do 
not convey religious messages to therr students would constitute 
excessive entanglement of church and state 

Comprehensive, d1scnmmatmg, and contmumg state sur
veillance will mev1tably be reqmred to ensure that these 
restnctwns are obeyed and the FJrSt Amendment otherwise 
respected These prophylactic contacts will mvolve exces
S! ve and endunng entanglement between state and church 

ld at 619 

This sort of ongomg, close and contmuous surveillance of re
ligiOus personnel has been mvolved m cases where thts Court has 
found excessive entanglement See Agutlar v Felton, 473 U S 402, 
-, 105 S Ct 3232, 3237-38 (1985) ("[B]ecause assistance IS 
provided m the form of teachers, ongomg mspectwn IS requrred to 
msure the absence of a religiOus message ") Conversely, m situ
ations where ongomg and contmuous supervisiOn of a religiOus 
entity has not been requrred, this Court has declmed to find exces
sive entanglement ld See Lynch v Donnelly, 465 U S 668, 684 
(1983) (excessive entanglement requrres ongomg, day-to-day mter
action between church and state), Mueller v Allen, 463 U S 388, 
403 n 11 (1993) 

In applymg Title VII to religiOus mstitutwns, absolutely no 
ongomg surveillance of, or mtruswn mto, the religwus entity by the 
state IS requrred At most, to msure 1t does not tread on a church's 
free exercise nghts, a court may determme the extent to whtch 
religiOus doctnne demands rehgwus dJscnrrnnatton Thts type of 
analysts bears none of the hallmarks of entanglement, IS completely 
moffenstve to the ConstitutiOn, and IS routmely performed See 
AlamoFoundatzon, 471 US at-, 105 S Ct at 1963-64, Wzscon
smv Yoder,406US 205,219(1971),Walzv TaxComm'nofNew 
York, 397 US 664 (1970) (State can deterrrnne without entangle
ment whether purported church IS entitled to tax exemptiOn) 
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In ttus case, the dtstnct court mqmred whether religwus doctnne 
demanded that all employees at Deseret Gymnasmm be Mormons 
See App at 13-18 Such an mqmry, undertaken to determme 
whether or not the Mormon Church has vtolated Title VII, ts 
unexceptional and m no way constitutes excesstve entanglement of 
government wtth religiOn Even tf Appellants' baste proposttton 
were correct-that a statute whtch would otherwtse vwlate the estab
lishment clause ts not unconstitutiOnal tf found to be necessary to 
avotd excesstve entanglement-the basts for such an argument ts 
nowhere present m thts case SectiOn 702 ts not reqmred to save Tttle 
VII from entanglement problems and ts unconstitutiOnal for vw
latmg the establishment clause 

POINT II 

THE COURT SHOULD AFARM THE DISTRICT COURT'S FINDING 
THAT THE FIRING OF MAYSON BY THE MORMON CHURCH VIO
LATED TITLE VII NOT BY REFERENCE TO THAT COURT'S COM
PLEX TEST BUT BY APPLYING ESTABLISHED CONSTITUTIONAL 
PRINCIPLES TO THE UNDISPUTED FACTS OF THIS CASE 

The dtstnct court m thts case properly found that the broad 
exemptiOn provtded by § 702 ts unconstitutiOnal as applied to non
religiOus acttvttles of religiOus orgamzatiOns The court further held 
that the finng of a bmldmg engmeer by the Mormon Church vtolated 
Tttle VII The dtstnct court amved at that result by employmg an 
elaborate three part test to dtstmgmsh between the Church's 
rehgtous actlvtttes, properly protected by the exemption, and tts 
non-rehgtous actlvttles, whtch the court held to be subject to Tttle 
VII 5 Judge Wmder held the§ 702 exemption unconstitutional only 

5 The test devtsed by the dtstnct court requrred tt to make three mqumes 
Frrst, a court must dectde tf there are close ttes between the rehg10us 
orgamzatton and the activity at tssue with regard to financtal affarrs, 
day-to-day operations, and management Second, tt must determme If 
there IS a nexus between the pnmary function of the activtty m questton 
and the rehgious ntuals or tenets of the rehg10us organization If both 
quenes are answered m the affrrmative, then the activity at Issue ts 
rehgious and exempt from Title VII coverage Where the nexus between 
the activity m question and the religiOus tenets of the religiOus 
organization ts tenuous or non-existent, the court must examme the 
relatiOnship between the spectfic JOb performed by the employee and the 
religiOus ntuals or tenets of the religiOus orgamzat10n App at 10-11 
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"as apphed" to non-rehg10us actiVIties m an attempt to follow this 
Court's mandate that "an Act of Congress ought not be construed to 
violate the ConstitutiOn If any other possible constructiOn remams 
available "NLRB v Catholtc Bzshop ofChzcago, 440 U S 490, 500 
(1979) 

The dtstnct court's goal-to protect the free exercise nghts of 
rehgwus orgamzations Withm the constitutiOnal reach of ~ 702-
was commendable, and It arnved at the correct result However, we 
beheve the court employed an overly complex approach In the face 
of unavOidable unconstitutiOnality, a court should hesitate before 
undertakmg the quasi-legislative task of surgically altenng an mfirm 
statute The better approach here would have been to stnke § 702 m 
Its entirety, leavmg to Congress the dehcate JOb of draftmg a more 
narrowly-crafted exemption that would provide necessary protection 
for rehgwus autonomy while avmdmg establishment problems 6 

This approach IS particularly appropnate where stnkmg down the 
offendmg provlSlon would leave mtact a fully operative regulatory 
scheme, such as Title VII See lmmzgratwn & Naturailzatwn Ser
vzce v Chadha, 462 U S 919, 939-42 (1983), Buckley v Valeo, 424 
us 1' 108 (1976) 

We believe that the Mormon Church, like all other religious 
groups, IS entitled to assurances that government regulatiOn will not 
mterfere with Its truly religious beliefs and activities As we will 
show below m Part A, long-established First Amendment pnnciples, 
as well as Title VII Itself, provide protection for the Mormon Church 
and other religiOus groups comparable to the limited exemption 

6 As Judge Wnght wrote m Kzng s Garden, Inc v FCC, 498 F 2d 51, 
54-55 n 7 (DC Crr 1974), discussmg the § 702 exemptiOn 

While It IS not uncommon for courts to come very close to rewntmg 
statutes so as to save therr constitutiOnality, the 1972 exemptiOn IS 
a poor candidate for such a salvage operatiOn The scope of a 
religious exemption IS an Issue rmsmg very delicate questiOns of 
public policy While 1t IS reasonably clear that the 1972 exemptiOn 
violates the Establishment Clause, It IS far less clear exactly how 
much, or m what way, the exemptiOn should be narrowed to avmd 
Frrst Amendment objectiOns There may well be a considerable 
range of permiSSible alternatives As a matter of InStitutional com
petence and constitutiOnal authonty, It IS for the Congress, not the 
courts, to choose among these 
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applied by the dtstnct court, fully adequate to protect rehgwus 
liberty, and more firmly rooted m thts Court's JUnsprudence We 
wtll then show, m Part B, that thts Court should affinn the Judgment 
below by applymg these baste pnnciples-many of whtch figured m 
the dtstnct court's analysts-to the undisputed facts of thts case 

A ThiS Case rs Governed By Long-Settled First Amendment 
Prmciples, Whrch Adequately Protect the Rehgrous Lrberty 
of the Mormon Church and Other Religious Groups. 

Congress and the courts have recogmzed the Importance of pre-
servmg the free exerctse nghts of all religiOus orgamzatiOns, and 
have shaped the law of employment dtscnmmatton wtth sensitiVIty 
to posstble mfnngement on rehg10us liberty While Tttle VII applies 
to religiOus orgamzat10ns, 7 the statute Itself recogmzes that religious 
constderatwns are often, quite legitimately, a key factor m hmng by 
religiOus groups For example, apart from the unconstitutiOnal 
blanket exemptiOn of § 702, Tttle VII contams a separate, more 
narrowly-drawn bar agamst government mterference with a sensitive 
and central area of activity by religiOus organtzatiOns-reiigtous 
education 42 U S C § 2000e-2(e)(2) Cf NLRB v Catholic Blshop 
of Chlcago, 440 US 490, 502-04 (1979) (construmg NLRB 
JUnsdictiOn not to reach church schools, which serve key rehgwus 
functiOn) 

The exemption for reiigtous schools augments the statute's gen
eral provtston that religious dtscnmmatiOn IS lawful "where 
rehg10n ts a bona fide occupatiOnal quahficatwn reasonably 
necessary to the nonnal operation of that particular busmess or 
enterpnse "42 USC § 2000e-2(e)(l) See Kern v Dynalectron, 
577 F Supp 1196, 1198-99 (N D Tex 1983), affd mem, 746 
F 2d 810 (5th Crr 1984) 

7 It has long been settled that, as a general matter, Tttle VII may be apphed 
to prevent rehg10us orgamzattons from dtscnmmatmg agamst employees 
on the basts of race, sex, or natiOnal ongm See, e g , EEOC v Pacific 
Press Pubilshzng Ass'n, 676 F 2d 1272, 1277 (9th Crr 1982), EEOC v 
Southwestern Baptist Theological Semmary, 651 F 2d 277, 286 (5th Crr 
1981) 
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The courts have also held that Congress d1d not mtend that any 
of the proh1b1tions m T1tle VII apply to the relatwnsh1p between a 
church and 1ts numsters or numster-hke personnel By statutory 
constructiOn, the case law has thus carved out another cruc1al area 
where government-dictated employment proh1b1tions nught 
otherwise mterfere w1th the fundamental nght of a rehg10us 
orgamzat10n to determme 1ts own matters of ecclestastlc pohcy and 
mternal admm1strat10n See, e g , Pacific Press, 676 F 2d at 
1277-78, McClure v Salvatwn Army, 460 F 2d 553, 560-61 (5th 
Crr 1972) These cases dealmg w1th ractal and sexual discnnu
nation would apply a fortwn to rehg10us d1scnnunat10n, wh1ch by 
defimt10n IS permitted m the hmng of clergy 

Therefore, by 1ts own language and as construed by the courts, 
T1tle VII does not apply to d1scnmmat10n by a rehg10us orgamzat10n 
w1thm two of 1ts most Important spheres of rehg10us actiVIty-the 
hmng and superv1s1on of mm1sters and mm1ster-hke employees, and 
the operation of rehgwus schools--or m any settmg where the 
rehg10n of an employee 1s a bona fide occupatiOnal quahficat10n 

Further protection for a rehg10us orgamzatwn seekmg to avmd 
the apphcatwn of Title VII IS provided by well-established FirSt 
Amendment pnnc1ples Th1s Court has long barred governmental 
attempts to mterfere w1th rehg10us doctnne or mternal church af
fairs See, e g , Jones v Wolf, 443 US 595, 602 (1979), Presby
terzan Church v Hull Memorzal Presbyterzan Church, 393 U S 
440, 449 (1969), Kedroff v St Ntcholas Cathedral, 344 US 94, 
107-08 (1952) A related hne of cases grounded on the free speech 
and free press clauses, m addition to the free exercise guarantee, 
protects the nght of a rehg10us group to choose who will speak for 
1t and mterpret Its doctnne See, e g , Murdock v Pennsylvama, 319 
U S 105 (1943), Cantwell v Connecticut, 310 U S 296 (1940) See 
also Kmg' s Garden, Inc v FCC, 498 F 2d 51, 56 (D C Crr 1974) 
Together, these two hnes of cases provide a potent defense for any 
rehg10us organizatiOn when a Title VII claim threatens to mterfere 
w1th Its fundamental rehg10us hberty to establish doctnne, provide 
rehg10us education, choose Its numsters, or manage Its mternal 
rehg10us affarrs 



16 

Most Importantly here, the JUnsprudence of the free exercise 
clause provides well-defined standards for the grantmg of an exemp
tion from across-the-board apphcat10n of government regulatiOn, If 
that regulatiOn threatens to create a burden upon the conscientiOus 
exercise of rehg10us duty 8 In order to make out a claim for a free 
exercise exemptiOn, a party must demonstrate at the outset that 
government acuon creates a burden on the free exercise of a sm
cerely held rehg10us behef, and, If the government can show that the 
challenged regulatiOn serves a compelling mterest, that the 
consequences of the requested exemption are outweighed by the 
rehg10us claim See Umted States v Lee, 455 US 252 (1982), 
Thomas v Revtew Board, 450 US 707 (1981) 

This Court has held that m order to pass this threshold mqmry, 
the burden alleged must have more than a mere "Impact" on a 
rehg10us orgamzat10n clatmmg an exemptiOn, It must actually 
prevent the orgamzat10n from observmg Its rehg10us tenets Bob 
Jones Umv v Unued States, 461 US 574 at 603-04 (1983) This 
Court has distmgmshed between claims based upon "merely a matter 
of personal preference" and those flowmg from "deep rehgious 
convtctlOn " Wtsconsm v Yoder, 406 U S 205, 216 ( 1972) 

In evaluatmg an alleged burden upon a rehg10us orgamzat10n's 
rehg10us hberty, a court will of necessity mqurre whether the claim 
IS smcere and rooted m rehg10us behef See td Because "[c]ourts are 
not arbiters of scnptural mterpretat10n," Thomas, 450 US at 716, 
this mqmry must stop short of second-guessmg the valtdtty of re
ligiOus beliefs Nevertheless, an obJection mterposed on relig10us 
grounds must be evaluated to determme whether It truly mvolves the 
compulsiOn of relig10us conscience See Bowen v Roy, -US 
-, 106 S Ct 2147, 2153-54 (1986) "Although a determmation 
of what IS a 'relig10us' belief or practice entitled to constitutiOnal 
protection may present a most delicate question, the very concept of 

8 A rehgwus orgaruzatwn may assert a clatm for a free exercise exemption 
on behalf of Its mdtvtdual members, Tony & Susan Alamo Foundation v 
Secretary of Labor, 471 U S 290, -, 105 S Ct 1953, 1963 n 26 
(1985), or on the basts of Its own nghts See e g , Bob Jones Umv v 
Umted States 461 U S 574, 603 (1983), Pacific Press, 676 F 2d at 1279, 
Southwestern Baptist 651 F 2d at 286 
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ordered liberty precludes allowmg every person to make his own 
standards on matters of conduct m which society as a whole has 
Important mterest" Yoder, 406 US at 215-16 

These pnnciples are hardly novel They represent black letter 
rules that have emerged from this Court's many religiOn clause cases 
to shield any religious entity from governmental mtruswn mto 1ts 
ecclesiastical hierarchy, Its determmatiOn of religious doctnne, and 
1ts deciSions regardmg who shall speak for the group and dissemmate 
Its message to the world These chenshed pnnciples also provide 
ample protection for the religious liberty of the Morman Church and 
any religious entity assertmg a free exercise nght to hire only co
religwmsts 

B. The Distnct Court's ReJection of the 
Mormon Church's First Amendment Claims 
was Compelled by Settled Precedent. 

Under the doctnnes descnbed above, and the undisputed facts 
found below, the distnct court's dec lSI on m this case was not on! y 
correct, It was compelled Although the Court's analysis may have 
proceeded along unconventiOnal lines, no other result can be 
JUStified 

At the outset, 1t IS clear that the finng of a gymnasiUm bulldmg 
engmeer Implicates neither Title VII's exemption for religious 
schools nor the JUdiCial mterpretatwn of Title VII bamng mter
ference m the relationship between a church and Its rrnmsters or 
rrnmster-like employees No claim has been made that religiOn IS a 
bona fide occupatiOnal qualificatiOn for employment at a gym
nasiUm Therefore, as an Initial matter, Title VII applies to the 
SituatiOn at hand 

The uncontroverted facts descnbed m the distnct court's opmwn 
also defeat any Frrst Amendment defense that could be asserted by 
the Church The application of Title VII to the finng of Frank 
Mayson rruses no danger of mterference with the mternal religious 
affrurs of the Mormon Church, and creates no Imperrmssible burden 
on the conscientious exercise of the Mormon fruth 
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As the dtstnct court found and as we noted earher, the Deseret 
gymnasmm, at whtch Mayson was employed, ts open to the pubhc 
and provtdes ordmary athletic facllttles and servtces App at 14-15 
More Importantly, as the dtstnct court found 

[T]here ts no evtdence or a contentiOn that the rehgtous tenets 
of the Mormon Church mvolve or requtre rehg10us dtscnm
matlon m employment To the contrary, the Mormon 
Church, through one of tts wholly owned substdtanes, has 
stated that "tt IS 'morally evil' to deny anyone the nght to 
employment "In re Applzcatzon of Chromcle Broadcastmg 
Co, 59 FCC 2d 335, 377 (1976) Furthermore, 
[defendants] do not contend and there ts no evidence that 
engagmg m physical exercise IS a religiOus ntual of the 
Mormon Church, or that Deseret ts used as a means of 
teachmg or spreadmg the Mormon Church's religiOus beliefs 
or practices 

ld at 15-16 

After review10g the purely secular duties assigned to Mayson, 
the court concluded that "[n]one of those duties IS even tangentially 
related to any conceivable religiOus behef or ntual of the Mormon 
Church or church admmistratiOn Furthermore, none of those duttes 
can potentially further any alleged religious acttvtty m which Dese
ret may engage "App at 17-18 

In applymg Its newly devised test, the distnct court on these facts 
found no nexus between either the pnmary functiOn of the Deseret 
gymnasium or Mayson's particular JOb and the ntuals or tenets of the 
Mormon Church The

1 
court was not compelled to and did not m fact 

10qmre mto the vahdtty or truth of any religious behef, nor did It 
I 

10Ject Itself 10to the Church's mtemal affrurs, 10 viOlatiOn of Kedroff 
I 9 v St Ntcholas Cathedral, 344 US 94 (1952), and Its progeny 
I 

Under the more tradtttonal analysts outlined above 10 Part A, these 
I 

same undisputed facts rrrefutably bar any clatm by Appellants that 

I 9 Appellants' clatm that the dtstnct court engaged m an evaluation of the 
I 

validity of the Churc~'s religiOus behefs ts utterly baseless Appellants' 
charactenzauon of tHe court's mqUiry IS also tromc m vtew of thetr 

I 
accompanymg suggestiOn that the JUdgment of the dtstnct court be 

I 
reversed on the bast~ of the free exercise clause-a suggestiOn whtch 
mv1tes the same enqrely proper mqUiry mto the nature but not the 
vallduv, of Its allegedly burdened behefs Bnef of Appellants at 18 

J 
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apphcatwn of Title VII to Frank Mayson's finng mterferes m any 
way with the rehg10us doctnne or mtemal affairs of the Church 10 

The undisputed facts of this case as found by the distnct court 
fall far short of statmg a claim for a free exercise exemption No 
burden has been shown on the Church's abihty to provide rehg10us 
education, to mculcate rehg10us values or precepts, to observe re
hgiOus practices, or to conduct mtemal Church affairs, the Mormon 
Church's desire to fire Frank Mayson on rehg10us grounds IS simply 
an arbitrary preference Apphcat10n of statutory equal opportumty 
requirements to the employment of a buildmg engmeer "does not m 
any degree Impair [the Church's] freedom to beheve, express, and 
exercise" Its rehg10n Bowen v Roy, 106 S Ct at 2152 As this 
Court observed m upholdmg the demal of tax-exempt status to a 
pnvate rehg10us umversity that discnmmated on the basis of race, 
"demal of tax benefits will mev1tably have a substantial Impact on 
the operation of pnvate rehg10us schools, but will not prevent those 
schools from observmg their rehgwus tenets "Bob Jones Umv v 
Umted States, 461 US 574, 603-04 (1983) (emphasis added) 11 

The circuit courts have similarly held that where discnmmatory 
hmng practices are not compelled by any rehgwus tenet, a free 
exercise burden cannot be demonstrated See, e g , EEOC v Pacific 
Press Pub Ass'n, 676 F 2d 1272, 1279 (9th Cir 1982) 
("[E]nforcement of Title VII's equal pay provision does not and 
could not conflict with Adventist rehg10us doctnnes, nor does It 

10 By contrast, actiVIties 1mp1Icatmg religious belief are amply protected by 
the well-settled doctrine articulated above m Part A In a ruling not 
challenged on this appeal, the district court held that the Title VII re
ligiOus exemption could constitutiOnally be applied to the fmng of a truck 
dnveremployed by Deseret Industries, a branch of the Mormon Church's 
Welfare Services Department The court found that Deseret Industries, 
m contrast to the gymnasiUm, IS a religious actiVIty w1th "mtimate" ties 
to the tenets and beliefs of the Church App at 116 Th1s holdmg 
demonstrates that the d1stnct court's approach provided adequate protec
tiOn for the Church's religious activities The more traditiOnal approach 
that we advocate here provides no less protectiOn 

11 Even where a religiOus tenet IS Implicated, an mdrrect economic burden 
may not be sufficient to sustam a claim See Braunfeld v Brown, 366 
U S 599, 605 (1961) Where, as here, no tenet IS burdened even mdi
rectly, a free exercise claim must fail 
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prohibit an activity 'rooted m reiigwus belief ' Wzsconszn v 
Yoder "), EEOC v Southwestern Baptzst Theologzcal Semznary, 
651 F 2d 277, 286 (5th Crr 1981) ("Smce the Semmary does not 
hold any religious tenet that requires discnmmation on the basis of 
sex, race, color, or natiOnal ongm, the applicatiOn of Title VII 
reportmg reqmrements to It does not directly burden the exercise of 
any smcerely held rehgwus belief ") As the Fifth Crrcmt noted m 
EEOC v Mzsszsszppz College, 626 F 2d 477, 488 (5th Cir 1980) 
"[T]he relevant mqmry IS not the Impact of the statute upon the 
[rehgwus] mstitutwn, but the Impact of the statute upon the mstltu
twn's exercise of Its smcerely held rehgwus beliefs " 

It IS thus msufficient to allege, as Appellants do m their bnef, 
that the challenged employment practices "are consistent wtth the 
Church's religiOus beliefs " Appellants' Bnef at 20 The distnct 
court found, and Appellants do not contradict, that the operation of 
the Deseret gymnasmm Simply does not Implicate any rehgwus 
tenets of the Mormon Church, It IS a voluntary commercial actiVIty 
that may or may not be "consistent With"-but IS certamly not 
compelled bv-Mormon doctnne 

As this Court has held 

When followers of a particular sect enter mto commerctal 
activity as a matter of chmce, the limits they accept on their 
own conduct as a matter of conscience and faith are not to be 
supenmposed on the statutory schemes which are bmdmg on 
others m that actiVIty 

Umted States v Lee, 455 U S 252, 261 (1982) 

In choosmg to open a gymnasmm, the Mormon Church 
subJected Itself to normal regulatiOn of commercial enterpnses Only 
m !muted crrcumstances-where It can demonstrate that a particular 
practice IS compelled by conscience and IS substantially burdened by 
governmental regulatlo~an a religious organization successfully 
allege that Its free exercise nghts m connectiOn with such commer
cial activity are VIolated 

In light of the Mormon Church's frulure to demonstrate any 
sigmficant burden on a smcerely held religwus belief, It IS unnec
essary to make any mqurry regardmg the compelling governmental 
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mterests served by Title VII or the mevitable weakemng of these 
mterests which would result from providmg an exceptton for 
religiously-based hmng m connectiOn with secular activities See 
Tony & Susan Alamo Found v Secretary of Labor, 471 US 290, 
_, 105 S Ct 1953, 1963 (1985) See also Pomt I, A, 1, supra 
In this connection, however, this Court may take JUdicial notice of 
the overwhelmmg nattonal mterest m the vigorous and evenhanded 
enforcement of the civil nghts laws 

In addition to undenmmng compelling pubhc pohcy, an exemp
tion for rehgwus discnmmation m these crrcumstances would Itself 
run afoul of the establishment clause of the First Amendment Reli
gious exempttons are permitted when necessary to prevent a burden 
to conscientious rehgtous observance created by "evenhanded" gov
ernment regulatiOn, and to allow the rehgtously observant to achieve 
equal footmg wtth the non-observant See Thomas, 450 U S at 
719-20 To permit a broad-based exemption for religious discnmi
nation m secular employment, as m this case, would give an unfair 
commercial advantage to religious entitles m their conduct of ordi
nary commercial enterpnses See Alamo Foundatwn, 471 U S at 
-, 105 S Ct at 1960-61 

The distnct court's conclusiOn that the application of Title VII 
would not cause a burden on any rehgwus tenet of the Mormon 
Church was fully adequate under well-settled doctnne to defeat the 
Church's Ftrst Amendment claim at the threshold Havmg correctly 
found that Congress could not constitutionally enact a wholesale 
exemptiOn for religious orgamzattons from prohibitiOns agamst re
hgtous dtscnmmatton m employment, and that the application of 
Tttle VII to the Mormon Church's operation of a pubhc gymnasmm 
m no way mfnnges upon the religious hberty of the Church or Its 
members, the court appropnately entered summary JUdgment for 
Mayson 

CONCLUSION 

The distnct court was correct m findmg that the § 702 exemptiOn 
has the pnmary effect of advancmg religion, and therefore VIolates 
the establishment clause, because It provides to religious mstitutions 
domg busmess m the secular world substantial benefits that amount 
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to government sponsorship of rehgton Appellants' attempt to avmd 
the consequent application of Title VII on the basts of a clatm for a 
free exercise exemptiOn fails because Mayson's contmued employ
ment as a bmldmg engmeer m no way mterferes wtth the Church's 
religious hberty 

Accordmgly, Amtcus urges that the JUdgment of the dtstnct 
court be affirmed 
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