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IN THE UNITED STATES DISTRICT COURT 
FOR THE NORTHERN DISTRICT OF GEORGIA 

ATLANTA DIVISION 
 
ISLAMIC CENTER OF NORTH ) 
FULTON, INC.,    ) 
      ) 
  Plaintiff,   ) 
      ) 
 v.     ) CIVIL ACTION 
      ) FILE NO. 1:10-CV-01922-JOF 
CITY OF ALPHARETTA,  ) 
GEORGIA, a Municipal Corporation ) 
of the State of Georgia. et al.,  ) 
      ) 
  Defendant.   ) 
 
 

AMICUS CURIAE BRIEF OF THE INTERFAITH COALITION ON 
MOSQUES AND THE FAITH ALLIANCE OF METRO ATLANTA 

 
Interest of the Amicae 

 
 The Interfaith Coalition on Mosques is an unincorporated association of 

national religious leaders.  The purpose of the Coalition is to combat the disturbing 

rise in religious discrimination and bigotry directed at Muslims and their efforts to 

build or expand their houses of worship.  See the Statement of Purpose which is 

attached as Exhibit A. 

 The Faith Alliance of Metro Atlanta is a non-profit interfaith organization 

formed in 2001 in response to the attacks and aftermath of September 11, 2001.  Its 

purpose is to promote understanding, respect, prayer, interaction and unity among 
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diverse faiths in the greater Atlanta region.  See the Statement of Purpose of 

FAMA attached as Exhibit B. 

 The amicae have a vital interest in the proper interpretation and enforcement 

of the Religious Land Use and Institutionalized Persons Act, 42 U.S.C. § 2000cc 

(RLUIPA), in a manner that will ensure that will protect the right of people of all 

faiths to build and expand their houses of worship freely without arbitrary and 

unjustified interference by local governments in the administration of the zoning 

and land use ordinances and regulations.  The amicae will, however, confine their 

arguments to an explanation of the RLUIPA, and will rely on the brief of the 

plaintiff, Islamic Center of North Fulton, Inc. for a more detailed statement of the 

undisputed facts. 

Summary of Argument 
 

 “Congress recognized that law neutral toward religion may burden religious 

exercise as surely as laws intended to interfere with religious exercise” and 

adopted both the Religious Freedom Restoration Act(RFRA) and the Religious 

Land Use and Institutionalized Persons Act (RLUIPA) to “legislate[] the 

compelling interest test to strik[e] [a] sensible balance[] between religious liberty 

and competing prior governmental interests.”  Gonzales v. O Centro Espirita 
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Beneficente Uniao do Vegital, 546 U.S. 418, 439 (2006) (internal quotations 

omitted). 

 RLUIPA guarantees religious organizations greater protections than those 

afforded by the First Amendment.  Cutter v. Wilkinson, 544 U.S. 709, 714 (2005).  

RLUIPA not only prohibits local governments from discriminating against 

religious organizations by excluding churches from zoning districts where private 

clubs, auditoriums, and other meeting places are permitted (42 U.S.C. § 2000cc-

1(b); Midrash Sephardi, Inc. v. Town of Surfside, 366 F.3d 1214, 1231-35 (11th Cir. 

2004)), RLUIPA also subjects local zoning and land use decisions to “strict 

scrutiny” if they impose a “substantial burden” on the ability of a religious 

organization to engage in a “religious exercise” (42 U.S.C. § 2000cc-1(a)), which 

includes the building or expansion of a church, synagogue, temple, mosque or 

other house of worship.  42 U.S.C. § 2000cc-5(7)(B).  Under RLUIPA, the denial 

of a rezoning application or a special use permit that imposes a “substantial 

burden” when it prevents a religious organization from building or expanding its 

sanctuary or house of worship.  Such a restriction is invalid unless the municipality 

can justify the denial by proving that the denial “(1) is in furtherance of a 

compelling governmental interest; and (2) is the least restrictive means of 
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furthering that compelling governmental interest.”  42 U.S.C. § 2000cc-1(a) 

(emphasis added). 

 Under the law of this Circuit, “substantial burden” in RLUIPA is to be 

interpreted according to “its ordinary or natural meaning.”  Midrash, 366 F.3d at 

1226.  The burden imposed by the denial of a congregation’s application for 

rezoning or a special use permit is “substantial” if it has “something more than an 

incidental effect … [or] place[s] more than an inconvenience on” a “religious 

exercise.”  Id. at 1227 (emphasis added); Smith v. Allen, 502 F.3d 1255, 1277 (11th 

Cir. 2007) (“To constitute a substantial burden under RLUIPA, the governmental 

action must significantly hamper one’s religious practice.”) (emphasis added).  The 

term “religious exercise” includes the right of a religious organization to use, build 

or convert its property for use as a mosque or other house of worship.  42 U.S.C. 

§ 2000cc-5(7)(B).  Even “pressure that tends to force adherents to forego religious 

precepts” by, for example, conditioning a special use permit on a congregation’s 

agreement to forego expansion of a church, is sufficient to satisfy the “substantial 

burden” test in RLUIPA under the Eleventh Circuit’s decision in Midrash.  366 

F.3d at 1227. 

 The record in this case shows that in 1998, prior to the enactment of 

RLUIPA and when the Islamic Center had only 25 members, the Fulton County 
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Commission granted the Islamic Center special use that allowed the Center to use 

an existing building on its property in unincorporated Fulton County as a mosque 

on the condition that only 2,254 sq. ft. of the existing structure, with no 

modifications to the exterior could be used by the Center as a “church.”  Any 

future “expansion of this church … on this site” was also prohibited.  Exhibit A 

(Pl. Ex. 79) (Doc. 99-1) (Letter from Fairfax Homeowners Association to the City 

of Alpharetta Planning Commission dated April 10, 2010) (attached hereto as 

Exhibit A).  

 In 2004, the Fulton County Commission restated these conditions allowing 

the Islamic Center to use a house on the adjacent property as a home for its imam.  

Exhibit B (Pl. Ex. 40) (Doc. 99-3) (attached hereto as Exhibit B).  The minutes 

incorporated a letter from the Fairfax Homeowners Association, dated February 

25, 2004.  Exhibit C (Pl. Ex. 17) (attached hereto as Exhibit C).  After the property 

was annexed by the City of Alpharetta, the City treated the conditions in the earlier 

special use permits as if they were a binding “agreement” between the Islamic 

Center and the neighborhood homeowners’ association and denied the Center’s 

application for a special use permit to build a new mosque on the property to meet 

the need of its expanding congregation.  Exhibit D (Def. Ex. 260) (Doc. 100-10) 

(attached hereto as Exhibit D). 
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 The imposition of conditions in rezoning ordinances and special use permits 

that are the result of three way agreements between private developers and 

homeowners’ associations and zoning review boards or planning commissions may 

be acceptable, as a general matter, outside a religious context are not acceptable 

under RLUIPA when they are used, as in this case, to prevent the construction or 

expansion of a church, synagogue or mosque. 

 Restrictions on a special use permit that may not have been a “substantial 

burden” in 1998 when the restrictions on the Islamic Center’s special use permit 

were first imposed, may become a substantial burden over time when conditions 

have changed.  In 1998, the Center was in its early formative stages and had only 

25 members.  At that time, the Center had neither the need nor the financial ability 

to build a new mosque.  Those restrictions, however, became a “significant 

burden” twelve years later when they were used by the City of Alpharetta to deny 

the Islamic Center’s request that its special use permit be modified to allow the 

Center to expand and build a new mosque to meet the needs of its growing 

congregation. 

 Amicae respectfully urge the Court to hold: 

(1) that the denial of an application by a religious organization for 
rezoning, a variance or special use permit that prevents the 
organization from either building or expanding a building on its 
property for use as a church, synagogue, temple, or mosque – whether 
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to conform the design to its religious tenets or to accommodate the 
growth of its congregation – imposes a “substantial burden” on the 
congregation’s right of “religious exercise” as a matter of law under 
subsection (a) of RLUIPA (42 U.S.C. § 2000cc-1(a)); 

 
(2) that the denial is invalid unless the county or municipality can prove 

both that the denial was (a) necessary to further a specific and 
identifiable compelling governmental interest, and (b) is the least 
restrictive means available to protect that interest (42 U.S.C. 
§ 2000cc-1(a); and 

 
(3) that a county or municipality does not have a “compelling 

governmental interest” in the continued enforcement of an alleged 
“agreement” with a homeowners’ association that was incorporated 
years earlier as a condition of a rezoning ordinance or special use 
permit where the effect of that “agreement” is to prevent a religious 
organization from remodeling or expanding its sanctuary or other 
house of worship either to (a) conform to the tenets of the particular 
religion from a design standpoint, (b) to meet other sacramental or 
religious needs of its congregation, or (c) to prevent its expansion on 
that site. 

 
ARGUMENT 

 The Religious Land Use and Institutionalized Persons Act (RLUIPA) and its 

predecessor statute, the Religious Freedom Restoration Act (RFRA) were enacted 

in direct response to decisions of the Supreme Court in Employment Division, 

Department of Human Resources of Oregon v. Smith, 494 U.S. 872 (1990) and 

City of Boerne v. Flores, 521 U.S. 507 (1997); See Sossamon v. Texas, ___ U.S. 

___, 2011 WL 1485252 (Apr. 20, 2011); United States v. Wilgus, ___ F.3d ___, 

2011 WL 1126059 (10th Cir. Mar. 29, 2011). 
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 Smith held that neutral state laws of general application which impose only 

an incidental burden on religious practices, do not violate the Free Exercise Clause 

of the First Amendment and do not to have to be justified by a compelling state 

interest.  “The Court [in Smith] recognized, however, that [Congress] could shield 

religious exercise through legislat[ion]” that would provide religious organizations 

greater protections than those afforded by the First Amendment.  Cutter v. 

Wilkinson, 544 U.S. 709, 714 (2005); Madison v. Riter, 355 F.3d 310, 314-15 (4th 

Cir. 2003) (“[T]he Smith Court openly invited the political branches to provide 

greater protection to religious exercise through legislative action.”).  Lovelace v. 

Lee, 472 F.3d 174, 186 (4th Cir. 2006). 

 Congress responded to the invitation in Smith by enacting the Religious 

Freedom Restoration Act, 42 U.S.C. § 2000bb (“RFRA”).  The purpose of RFRA 

was to provide religious organizations and practices greater protections than those 

afforded by the Free Exercise Clause of the First Amendment by requiring that any 

federal, state or local law that imposes a “substantial burden” on a religious 

exercise be justified by a compelling governmental interest (i.e., “strict scrutiny”), 

even if those laws or regulations were otherwise facially neutral.  Sossaman, 2011 

WL 1485252, at *3;  Gonzales v. O Centro Espirita Beneficente Uniao do Vegetal, 

546 U.S. 418, 439 (2006) (In RFRA, “Congress recognized that laws neutral 
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toward religion may burden religious exercise as surely as laws intended to 

interfere with religious exercise and legislated the compelling interest test to 

strik[e] sensible balances between religious liberty and compelling prior 

governmental interests.”) (internal quotations omitted). 

 Congress, however, made a mistake in enacting RFRA.  It relied solely on 

its power to legislate under section 5 of the Fourteenth Amendment as a source of 

its legislative power, rather than invoking its broader powers under the Commerce 

and the Spending Clauses.  Cutter, 544 U.S. at 715 (RFRA was “universal in its 

coverage, [and] … applied to all Federal and State laws … but notably lacked a 

Commerce Clause underpinning or a Spending Clause limitation to recipients of 

federal funds.”). 

 In City of Boerne, the Court invalidated RFRA as applied to states and their 

subdivisions on the ground that Congress had exceeded its remedial powers under 

the Fourteenth Amendment.  See also Smith v. Allen, 502 F.3d 1255 (11th Cir. 

2007); Madison, 355 F.3d at 315.  The Court held that while Congress had the 

power under section 5 to remedy violations of the Fourteenth Amendment by state 

and local governments, Congress did not have the power to create a new 
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constitutional right by overruling a prior decision of the Supreme Court declaring 

that no such right existed under the First and Fourteenth Amendments.1 

 The Religious Land Use and Institutionalized Persons Act (42 U.S.C. 

§ 2000cc (RLUIPA)) was enacted in direct response to the ruling in City of Boerne.  

As Justice Ginsberg explained in Cutter v. Wilkinson, “there is room for play in the 

joints” between the Free Exercise and the Establishment Clauses, which left “space 

for legislative action” by Congress that is “neither compelled by the Free Exercise 

Clause nor prohibited by the Establishment Clause.”  544 U.S. at 719.  In 

upholding the constitutionality of RLUIPA in Cutter, the Court held that “RLUIPA 

fits within the corridor between the Religion Clauses [and] … qualifies as a 

permissible legislative accommodation of religion that is not barred by the 

Establishment Clause.”  Id. 

 In enacting RLUIPA, Congress was also careful to cure the jurisdictional 

defects that had led the Court to declare RFRA unconstitutional.  It did so in three 

                                                 
1  City of Boerne invalidated RFRA only insofar as it applied to states and their 
political subdivisions.  It did not invalidate RFRA as a limitation on the power of 
the federal government to enact laws or enforce federal regulations that impinged 
on religious exercises or practices.  See, e.g., Gonzales v. O Centro Espirita 
Beneficente Uniao do Vegetal, 546 U.S. 418 (2006) (holding that RFRA prohibited 
the DEA from enforcing the Controlled Substances Act’s ban on the use of hoasca 
(a tea containing a hallucinogen) in religious ceremonies where the government 
failed to carry its burden under RFRA of demonstrating that the ban was justified 
by a compelling governmental interest). 
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ways.  First, the decision in City of Boerne had been based in part on the absence 

of a legislative record showing that discrimination against religious institutions 

was sufficiently widespread as to justify the enactment of remedial legislation by 

Congress under section 5.  The Court had pointedly said that “[i]n contrast to the 

[legislative] record ... in the voting rights cases, RFRA’s legislative record lacks 

examples of modern instances of generally applicable laws passed because of 

religious bigotry.”  521 U.S. at 530.  Congress responded by holding eight hearings 

over a three-year period before enacting RLUIPA.  Cutter, 544 U.S. 717.  These 

hearings produced a legislative record that contained “much evidence” that 

religious discrimination in the application of zoning and land use regulations is 

“very widespread.”  146 Cong. Rec. S7774-75 (daily ed. July 27, 2000) (Joint 

Statement of Senators Hatch and Kennedy). 

 Senators Orrin Hatch (R-Utah) and Ted Kennedy (D-Mass.), the bill’s co-

sponsors, summarized these findings in a Joint Statement that was incorporated as 

a part of the Congressional Record.  Joint Statement of Senator Hatch and Senator 

Kennedy, 146 Cong. Rec. S7774 (daily ed. July 27, 2000) (hereafter referred to as 

“Joint Statement”).  

The right to assemble for worship is at the very core of 
the free exercise of religion.  Churches and synagogues 
cannot function without a physical space adequate to 
their needs and consistent with their theological 
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requirements.  The right to build ... such a space is an 
indispensable adjunct of the core First Amendment right 
to assemble for religious purposes ....  Churches in 
general, and new small or unfamiliar churches in 
particular, are frequently discriminated against ... in the 
highly individualized and discriminatory process of land 
use regulation.  Zoning codes frequently exclude 
churches in places where they permit theaters, meeting 
halls and other places where large groups of people 
assemble for secular purposes.  Or the codes permit 
churches only with individualized permission from the 
zoning board, and the zoning boards use that authority in 
discriminatory ways ….  More often, discrimination lurks 
behind such vague and universally applicable reasons as 
traffic, aesthetics or “not consistent with the city’s land 
use plan.”…  The hearings record contains much 
evidence that these forms of discrimination are very 
widespread. 

 
Id. at S7774-75 (emphasis added). 
 
 Second, in contrast to RFRA, which was universal in scope and banned all 

forms of governmental discrimination against religious organizations and practices, 

RLUIPA is narrower and “less sweeping than RFRA [and] … target[ed] two areas 

… land use regulations [and] … religious exercise by institutionalized persons.”  

Cutter, 544 U.S. at 715.  These were the two areas in which religious 

discrimination had been shown by the record developed at the congressional 

hearings to be widespread and of particular concern. 

 Third, and most importantly, Congress did not, as it had done in the case of 

RFRA, rely solely on section 5 of the Fourteenth Amendment as the source of its 
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legislative power to enact RLUIPA.  Congress also invoked its broader legislative 

powers under the Commerce and Spending Clauses of the Constitution.2 

I. RLUIPA Invalidates any Zoning Restriction that Imposes a 
“Substantial Burden” on the Right of a Religious Organization to Build 
or Expand a House of Worship, Unless the Municipality Can Prove that 
(1) the Restriction Actually Furthers a Compelling Governmental 
Interest, and (2) is the Least Restrictive Means of Furthering that 
Interest. 

 
 In enacting RLUIPA, “Congress carried over … the compelling 

governmental interest/least restrictive means standard” from RFRA.  Cutter, 544 

U.S. at 717.  The compelling interest standard is the “most demanding test known 

to constitutional law.”  City of Boerne, 521 U.S. at 534.  In the first section of 

RLUIPA, Congress established a “General Rule” – that prohibited state and local 

governments from enforcing a land use restriction that “imposes a substantial 

burden on the religious exercise of a person, including a religious assembly ... 

unless the government demonstrates that the imposition of the burden ... (1) is in 

furtherance of a compelling governmental interest; and (2) is the least restrictive 

means of furthering that compelling governmental interest.” 42 U.S.C. § 2000cc-

1(a)(1) (emphasis added). 

                                                 
2  These efforts were successful.  The constitutionality of RLUIPA has been 
upheld by the Eleventh Circuit in Midrash Sephardi, Inc. v. Town of Surfside, 366 
F.3d 1214 (11th Cir. 2004), and later by the Supreme Court in Cutter v. Wilkinson, 
544 U.S. 709 (2005), and is no longer open to question. 
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A. RLUIPA applies whenever the denial of a rezoning application of 
a religious organization (a) affects interstate commerce or (b) was 
based on an individual assessment of the property. 

 
 RLUIPA requires that a local government show a compelling justification to 

any zoning or other land use restriction that imposes a “substantial burden” on the 

use of property for religious purposes if any one of three jurisdictional conditions 

is met: 

(1) “the substantial burden affects, or [its] removal would affect” 
interstate commerce, 42 U.S.C. § 2000cc(a)(2)(B), 

 
(2) the project involves the use of federal funds, or 
 
(3) “the substantial burden is imposed in the implementation of a land use 

regulation ... under which a government makes ... individualized 
assessments of the proposed uses for the property involved.”  See 42 
U.S.C. § 2000cc(a)(2)(C).3 

 
 Senators Hatch and Kennedy explained these jurisdictional provisions of 

RLUIPA in their Joint Statement.  They said that “[t]he General Rules in § 2(a)(l) 

[of RLUIPA] requiring that substantial burdens on religious exercise be justified 

                                                 
3  There can be no doubt that the jurisdictional requirements of RLUIPA have 
been met in the case.  The City of Alpharetta’s decision to deny the Islamic 
Center’s rezoning application to build a 13,942 square foot mosque and a 1,910 
square foot Communing Hall was based on an individual assessment of the 
proposed use and also plainly affects interstate commerce.  Westchester Day Sch. 
v. Village of Mamaroneck, 504 F.3d 338, 354 (2d Cir. 2007) (holding that “the 
jurisdictional element [was] satisfied by evidence that the construction of ... a 
44,000 square-foot building with an estimated cost of $9 million will affect 
interstate commerce.”). 
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by a compelling interest, applies only to cases within the spending power or the 

commerce power, or to cases where the government has the authority to make 

individualized assessments of the proposed uses to which the property will be put.  

Where the government makes such individualized assessments ... [i]t cannot 

exclude religious uses without compelling justification (citing Church of the 

Lukumi Babalu Aye v. City of Hialeah, 508 U.S. 520, 537-38 (1993)).”  Joint 

Statement, 146 Cong. Rec. S7775-76. 

 The events of 9/11 and their aftermath have made heightened scrutiny of 

individualized zoning decisions adverse to Muslim congregations especially 

necessary.  Islam and other sects “that are not affiliated with mainstream Protestant 

sects or the Roman Catholic Church” are especially vulnerable to religious 

prejudice and are more likely to be subjected to “subtle forms of discrimination 

when, as in the case of the grant or denial of zoning variances, a state delegates 

essentially standardless discretion” to local politicians and other “non-

professionals operating without procedural safeguards.”  Saints Constantine & 

Helen Greek Orthodox Church, Inc. v. City of New Berlin, 396 F.3d 895, 900 (7th 

Cir. 2005). 
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B. The right of a congregation to use its land for the construction or 
expansion of a mosque is a “religious exercise” protected by 
RLUIPA. 

 
 RLUIPA was based on findings by Congress that: 

The right to assemble for worship is at the very core of 
the free exercise of religion.  Churches and synagogues 
cannot function without a physical space adequate to 
their needs and consistent with their theological 
requirements.  The right to build ... such a space is an 
indispensable adjunct of the core First Amendment right 
to assemble for religious purposes ....  Joint Statement, 
146 Cong. Rec. S7774. 
 

Cutter, 544 U.S. at 720 (“[T]he exercise of religion often involves not only belief 

and profession, but the performance of … physical acts [such as] assembling with 

others for a worship service [or] participating in sacramental use of bread and 

wine”) (internal quotations omitted).  Congress defined “religious exercise” in 

RLUIPA to include “any exercise of religion, whether or not compelled by or 

central to, a system of religious belief.”  42 U.S.C. § 2000cc-5(7)(A) (emphasis 

added).  Congress also left no doubt that the right of religious exercise guaranteed 

by RLUIPA includes the right to use, build or convert real property for use as a 

church, synagogue, temple, mosque or other house of worship. 

The use, building, or conversion of real property for the 
purpose of religious exercise shall be considered to be 
religious exercise of the person or entity that uses or 
intends to use the property for that purpose. 
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42 U.S.C. § 2000cc-5(7)(B). 

C. A land use restriction that seeks to confine a church to its existing 
facilities, and prohibit a church from meeting the needs of its 
growing congregation on site (or by acquiring adjacent property) 
by expansion, is a “substantial burden” as a matter of law.  

 
 Midrash Sephardi, Inc. v. Town of Surfside was the first case in the Eleventh 

Circuit to interpret RLUIPA.  The Court held that because the term “substantial 

burden” is not defined in RLUIPA, the Court would “give the term its ordinary and 

natural meaning.”  Midrash, 366 F.3d at 1226.  To determine the ordinary meaning 

of other terms in RLUIPA that were not explicitly defined, the Court relied on 

dictionary definitions in Webster’s and Black’s.  Id. at 1230.  It follows that the 

same general dictionaries should also be used to determine the ordinary meaning of 

the term “substantial burden” in RLUIPA. 

 “Substantial,” when used as an adjective, is defined in Webster’s Third New 

International Dictionary 2280 (1976) to mean something that has “substance,” is 

“not imaginary or illusive,” is “real,” or is “of moment” or “important.”  Black’s 

Law Dictionary 1280 (5th ed. 1979) defines the term “substantial” as something 

“of real worth [or] importance,” “belonging to substance,” “actually existing,” 

“real,” “not seeming or imaginary,” “not illusive,” “something worthwhile as 

distinguished from something without value or merely nominal.” 
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 In Midrash, the Eleventh Circuit recognized that in the First Amendment 

context it had said “that an individual’s exercise of religion is ‘substantially 

burdened’ if a regulation completely prevents a religious organization from 

engaging in religiously mandated activity....”  366 F.3d at 1227.4  The Court’s prior 

First Amendment precedents could not, however, be used to define the term 

“substantial burden” as used in RLUIPA for a whole series of reasons.  First, 

RLUIPA was intended to provide broader protections to religious exercises than 

that provided by the First Amendment.  Cutter, 544 U.S. 709.  Second, after the 

Eleventh Circuit decided these First Amendment cases, the Supreme Court held 

that the courts may not decide which practices of a particular religious faith are 

worthy of protection, nor can courts pick and choose between religious practices 

that are mandatory and those which are only recommended or optional.  

Employment Division, Oregon Department of Human Resources v. Smith, 494 U.S. 

at 886-87(“[C]ourts must not presume to determine the place of a particular belief 

in a religion.”).  Third, Congress expressly rejected the notion that a religious 

activity must be “religiously mandated” to be protected under RLUIPA when it 

defined religious exercise broadly to include “any exercise of religion, whether or 
                                                 
4  While proof that a land use regulation “completely prevents” a religious 
organization from engaging in an activity that is “religiously mandated” would be 
sufficient to prove that the burden is “substantial” under RLUIPA, neither element 
is a necessary condition of a “substantial burden” finding. 
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not compelled by or central to a system of religious belief.”  42 U.S.C. § 2000cc-

5(7)(A).  Fourth, in the Midrash case itself, the Eleventh Circuit rejected a decision 

from the Seventh Circuit which had held that a zoning ordinance must make a 

religious exercise “effectively impractical” to constitute a “substantial burden.”  

Midrash, 366 F.3d at 1227.  The Court said that the Seventh Circuit’s 

interpretation “renders § (b)(3)’s exclusion prohibition meaningless.”  Midrash, 

366 F.3d at 1227.5 

 The Eleventh Circuit chose instead to define the term “substantial burden” in 

RLUIPA according to its ordinary meaning in Webster’s and Black’s.  The Court 

held that to prove that the denial of its application for a rezoning or a special use 

permit imposes a “substantial burden” on its right of “religious exercise” under 
                                                 
5  The Seventh Circuit subsequently abandoned “effectively impracticable” as 
a test for determining whether a burden is “substantial” under RLUIPA.  In Saints 
Constantine and Helen Greek Orthodox Church, Inc v. City of New Berlin, 396 
F.3d at 901, in which the court held “that the burden would not be insuperable 
would not make it insubstantial,” the court reasoned that “the substantial burden 
provision … must mean something different from,” the separate provision in 
RLUIPA that prohibits a municipality from excluding churches from zoning 
districts where other comparable gatherings and meetings are permitted.  “[T]he 
‘substantial burden’ provision,” the court said, “backstops the explicit prohibition 
of religious discrimination” in the exclusion provision of the Act “much as the 
disparate-impact theory of employment discrimination backstops the prohibition of 
intentional discrimination.”  Id. at 900.  See also, Westchester Day Sch., 504 F.3d 
at 349 (“[A] burden need not be found insuperable to be held substantial … When 
a [religious] school has no ready alternative or where the alternatives require 
substantial ‘delay, uncertainty, expense, a complete denial of the school’s 
application might be indicative of a substantial burden.”). 
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RLUIPA, a religious organization must show that the denial has “something more 

than an incidental effect … [or] place[s] more than an inconvenience on” the 

organization’s right under RLUIPA to “use, build[] or convert[]” (42 U.S.C. 

§ 2000cc-5(7)) its property for use as a church, synagogue, temple, mosque or 

other house of worship.  Midrash, 366 F.3d at 1227 (emphasis added).6  See also 

Smith v. Allen, 502 F.3d. at 1277 (“To constitute a substantial burden under 

RLUIPA, the governmental action must significantly hamper one’s religious 

practice”) (emphasis added). 

                                                 
6  The actual holding of the Midrash case was that the zoning ordinance of the 
Town of Surfside that banned churches and synagogues from seven of the eight 
zoning districts in which private clubs and secular assemblies were allowed was 
discriminatory and, therefore, violated the equal terms provision of section (b) of 
RLUIPA.  366 F.3d at 1231-35.  Although this ruling disposed of the entire case, 
the Court nevertheless addressed the congregation’s alternative claim that the 
ordinance also violated subsection (a) of RLUIPA is obiter dicta.  The Midrash 
congregation had been holding services in rented space on the second floor of a 
bank located in the two block long business district in which churches and 
synagogues were prohibited.  There was, however, abundant evidence that the 
Midrash congregation could have remained in its existing space which it had 
rented from the bank.  “Surfside … denied Midrash’s application for a zoning 
variance to operate in its current location because Midrash failed to provide written 
permission from [the bank].  Midrash did not appeal [that] denial, nor did it seek 
[the bank’s] permission to reapply.”  366 F.3d at 1220.  Even though Surfside was 
a very small town that encompassed only one square mile (or 633 acres), the 
congregation contended that it would have been a “substantial burden” if its 
members had been required to walk a few extra blocks to a location in the RD-1 
district where churches and synagogues were permitted.  Based on these unique 
facts, the Court said in dicta that “we cannot say walking a few extra blocks is 
‘substantial’ as the term is used in RLUIPA.”  366 F.3d at 1228. 
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 The Court in Midrash also recognized that even “pressure that tends to force 

adherents to forgo religious precepts” is sufficient to satisfy the “substantial 

burden” threshold in RLUIPA and shift the burden of proof to the municipality.  

Midrash, 366 F.3d at 1227.  Fulton County’s refusal to grant the Islamic Center’s 

applications for special use permit in 1998 and again in 2004, except on the 

condition that the Center “agree” to or accept conditions prohibiting future 

expansion demanded by the Fairfax Homeowners’ Association, is a classic 

example of the kind of “pressure to forgo religious precepts” that is sufficient to 

shift the burden of proof under RLUIPA and require the City to justify its 

perpetuation of that burden on the Islamic Center’s right of religious expansion. 

 This interpretation of Midrash as requiring a plaintiff to prove that the denial 

of an application for rezoning or a special use permit is a “substantial burden” if it 

has more than an incidental effect on or significantly hampers the ability of a 

congregation to build or expand its sanctuary is consistent with the decisions of a 

number of other circuits which have held that the denial of a zoning application 

that prevents a congregation from building a new sanctuary to replace an aging or 

inadequate facility is a “substantial burden” that must be justified under RLUIPA 

by a compelling governmental interest. 
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 In Saints Constantine & Helen Greek Orthodox Church, Inc. v. City of New 

Berlin, New Berlin denied the application of a Greek Orthodox congregation to 

rezone 14 acres owned by the congregation from residential to industrial so that the 

congregation could build a new $12 million church.  396 F.3d at 898.  Although 

the City’s Planning Director recommended that it be approved by the planning 

commission, the city council refused, ostensibly because they were afraid that the 

congregation could not raise the $12 million and might sell the property for some 

other institutional use.  The City contended that the denial of rezoning did not 

impose a “substantial burden” on the congregation because it could “apply for a 

conditional use permit, which would allow the building of the church without 

altering the zoning of the land.”  The court, however, ruled that this option was 

unrealistic because “the permit would expire at the end of one year … and it is 

infeasible for the Church to move that fast.  If the Church waited to apply for the 

permit until it was within a year of starting construction, it would find it difficult to 

raise the necessary $12 million, since it could not assure donors that the church 

would actually be built.”  Id. at 899.  The Court of Appeals held that “the burden 

here was substantial.  The Church could have searched around for other parcels of 

land … or it could have continued filing applications with the City, but in either 
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case there would have been delay, uncertainty and expense” which was enough to 

establish that the burden was substantial.  Id. at 901. 

 The Second Circuit reached a similar result in Westchester Day School v. 

Village of Mamaroneck, 504 F.3d 338 (2d Cir. 2007).  In that case, a Jewish day 

school was denied a special use permit that would have allowed the school to 

undertake a $12 million renovation of its aging buildings that were so deficient that 

they hampered the school’s “effectiveness in providing the education Orthodox 

Judaism mandates.”  Id. at 345.  The Second Circuit stressed two factors in 

determining whether the denial of the school’s application for a special use permit 

imposed a “substantial burden” on the school’s rights of religious exercise:  

“(1) whether there are quick, reliable and financially feasible alternatives WDS 

may utilize to meet its religious needs absent its obtaining the construction permit; 

and (2) whether the denial was conditional.”  Id. at 352.  The court explained that 

“[t]hese two considerations matter … [because] when an institution has a ready 

alternative – be it an entirely different plan to meet the same [religious] needs or 

the opportunity to try again in line with a zoning board’s recommendations – its 

religious exercise has not been substantially burdened.”  Id.  The Second Circuit 

held that the school had met its burden under RLUIPA of proving that the denial of 
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the special use permit imposed a substantial burden on its right to expand and was 

invalid: 

Here, the school could not have met its needs simply by 
reallocating space within its existing buildings … 
because not enough space remained … to accommodate 
the school’s expanding needs … [T]he planned location 
… was the only site that would accommodate the new 
building … [T]here were not only no quick, reliable, or 
economically feasible alternatives, there were no 
alternatives at all. 

 
Id. 
 
 The Court of Appeals also found that the “denial of WDS’s application was 

absolute.  [While] the ZBA could have approved the application subject to 

conditions … to mitigate adverse effects on public health, safety and welfare … 

the ZBA chose instead to deny the application in its entirety….  Second, were 

WDS to prepare a modified proposal, it would have to begin the application 

process anew.  This would have imposed so great an economic burden as to make 

the option unworkable.”  Id. 

 In Mintz v. Roman Catholic Bishop of Springfield, 424 F. Supp. 2d 309 (D. 

Mass. 2006), the court upheld the right of the Catholic Archdiocese to construct a 

150-seat parish center to “serve as a meeting place for the parish council, []include 

an office for religious education [and] could facilitate gatherings related to church 

services and … alleviate crowding in the rectory [because] the inability of St Ann’s 

Case 1:10-cv-01922-JOF   Document 104    Filed 05/02/11   Page 24 of 31



 

866531.1 

 25

to build the parish center would substantially burden all these religious 

activities….”  Id. at 321. 

 The district court held that “as applied here, the [town] bylaw would 

preclude any additional construction on property owned by a religious institution 

[a] concern of RLUIPA” which the court held “does not contemplate that a 

church’s religious exercise can be frozen in place.  Thus, what might have been 

adequate ninety years ago, may not necessarily be adequate today.  As time passes, 

the religious needs of an institution can grow so large that the impinging nature of 

zoning laws may become much more burdensome.  Similarly, the construction of 

the parish center at another location … would not avoid the bylaw’s substantial 

burden on religious exercise at St. Ann’s present location.”  Id. at 322. 

D. RLUIPA’s compelling interest test requires a focused inquiry, and 
the mere invocation of “public health, safety and welfare” is 
insufficient to carry the government’s burden of proof. 

 
 A religious organization has established a prima facie case for relief under 

RLUIPA once it demonstrates that the denial of its rezoning application imposes a 

substantial burden on the organization’s ability to build or expand its house of 

worship to meet the religious needs of its congregation.  42 U.S.C. § 2000cc-

1(a)(1).  The burden of proof then shifts to the municipality to prove “that the 

imposition of the burden … (1) is in furtherance of a compelling governmental 
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interest; and (2) is the least restrictive means of furthering that interest.”  42 U.S.C. 

§ 2000cc-1(a). 

 Compelling governmental interests are “only those interests of the highest 

order” (Wisconsin v. Yoder, 406 U.S. 205, 215 (1972)) that are necessary to 

prevent “only the gravest abuses, endangering paramount interests.”  Sherbert v. 

Verner, 374 U.S. 398, 406 (1963).  It may be politically expedient for city or 

county officials to impose conditions on a church’s application for rezoning or a 

special use permit to satisfy the demands of a neighborhood homeowners’ 

association.  The interests of a private homeowners’ association are not, however, 

either “governmental” or are they a “compelling interest.” 

 In Gonzales v. O Centro Espirita Beneficente Uniao do Vegetal, 546 U.S. 

418 (2006), the Supreme Court interpreted the compelling governmental interest 

provisions in RFRA (42 U.S.C. § 2000bb-1(b)) which are identical to the 

provisions in RLUIPA.  The issue was whether the DEA was prohibited by RFRA 

from enforcing the Controlled Substances Act to prohibit the sacramental use of a 

hallucinogenic tea by a small religious sect with origins in the Amazon rainforest. 

 The abstract proposition that the government has a compelling interest in 

enforcement of the federal drug laws was undisputed.  The Court said that “[w]e do 

not doubt the validity of those interests, any more than we doubt the general 
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interest in promoting public health and safety by enforcing the Controlled 

Substances Act, but under RFRA invocation of such governmental interests, 

standing alone, is not enough.”  546 U.S. at 438 (emphasis added).  The Court held 

that the compelling interest test under RFRA requires a “focused inquiry [and] … 

the Government’s mere invocation of the general characteristics … [of] the 

Controlled Substances Act, cannot carry the day” and affirmed the grant of an 

injunction in favor of the sect.  Id. at 432. 

 The Court explained that “context matters” and that “RFRA requires the 

Government to demonstrate that the compelling interest is satisfied through the 

application of the challenged law ‘to the person’ – the particular claimant whose 

sincere religious exercise is being substantially burdened.”  Id. at 430-31.  The 

Court explained that “RFRA expressly adopted the compelling interest test ‘as set 

forth in Sherbert v. Verner … and Wisconsin v. Yoder…’ [in which] the Court 

looked beyond broadly formulated interests justifying the general applicability of 

government mandates and scrutinized the asserted harm of granting specific 

exemptions to particular religious claimants.”  Id. at 431. 

 For the same reasons, a municipality cannot justify its denial of a church’s 

rezoning application merely by citing everything from motherhood and apple pie to 

the kitchen sink.  The municipality must show how and why the denial of the 
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particular zoning application was necessary to further a specific identifiable 

governmental interest of compelling or permanent importance and that compelling 

interest could not have been protected in any other less restrictive way. 

CONCLUSION 

 Amicae respectfully urge the Court to hold: 

(1) that the denial of an application by a religious organization for 
rezoning, a variance or special use permit that prevents the 
organization from either building or expanding a building on its 
property for use as a church, synagogue, temple, or mosque – whether 
to conform the design to its religious tenets or to accommodate the 
growth of its congregation – imposes a “substantial burden” on the 
congregation’s right of “religious exercise” as a matter of law under 
subsection (a) of RLUIPA(42 U.S.C. § 2000cc-1(a); 

 
(2) that the denial is invalid unless the county or municipality can prove 

both that the denial was (a) necessary to further a specific and 
identifiable compelling governmental interest, and (b) is the least 
restrictive means available to protect that interest (42 U.S.C. 
§ 2000cc-1(a); and 

 
(3) that a county or municipality does not have a “compelling 

governmental interest” in the continued enforcement of an alleged 
“agreement” with a homeowners’ association that was incorporated 
years earlier as a condition of a rezoning ordinance or special use 
permit where the effect of that “agreement” is to prevent a religious 
organization from remodeling or expanding its sanctuary or other 
house of worship either to (a) conform to the tenets of the particular 
religion from a design standpoint, (b) to meet other sacramental or 
religious needs of its congregation, or (c) to prevent its expansion on 
that site. 
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