Hate Crime Laws: The ADL Approach
Hate Crime Statutes: A Message to
Victims and Perpetrators
All Americans have a stake in effective response to violent
bigotry. Hate crimes merit a priority response because of
their special impact on the victim and the victim's
community. Failure to address this unique type of crime
could cause an isolated incident to explode into widespread
community tension. The damage done by hate crimes
cannot be measured solely in terms of physical injury or
dollars and cents. These crimes may effectively intimidate
other members of the victim's community, leaving them
feeling isolated, vulnerable, and unprotected by the law. By
making members of minority communities fearful, angry,
and suspicious of other—and of the power structure that is
supposed to protect them—these incidents can damage the
fabric of our society and fragment communities.
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Punishing Bias Motivated Violence:
Public Policy Implications

F. 28 U.S.C. § 534 Hate Crime Statistics Act
(HCSA)

Before turning to a description of existing state and federal
hate crime laws, it is useful to set out the policy rationale for
enactment of these laws.

H. Federal Campus Hate Crime Data Collection
Requirements

Criminal activity motivated by bias is distinct and different
from other criminal conduct. These crimes occur because of
the perpetrator’s bias or animus against the victim on the
basis of actual or perceived status—the victim’s race,
religion, national origin, gender, gender identity, sexual
orientation, or disability is the reason for the crime. In the
vast majority of these crimes, but for the victim’s personal
characteristic, no crime would occur at all.

K. Other Anti-Lynching Legislation

G. 28 U.S.C § 994 Hate Crime Sentencing
Enhancement Act

I.

Matthew Shepard and James Byrd Jr. Hate
Crimes Prevention Act

J. Emmett Till Unsolved Civil Rights Crime Act

Analogous to Anti-Discrimination Civil Rights Laws
Hate crime laws are best viewed as a criminal justice system
parallel to the thousands of federal, state, and local laws
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that prohibit discrimination because of race or other identifying characteristics. In language, structure, and
application, the majority of the nation’s hate crime law are directly analogous to anti-discrimination civil rights
laws.1 Under our nation’s workplace civil rights laws, for example, an employer can refuse to hire, fire, or fail to
promote employees for virtually any reason. It is only when that decision is made “by reason of” race, religion,
national origin, gender, or disability that the conduct becomes unlawful. Like workplace and housing civil
rights laws, the prohibited conduct under hate crime laws is the intentional selection of the victim for targeted,
discriminatory behavior on the basis of the victim’s personal characteristics.

Comparable to Other Status Crimes
Many federal and state criminal laws provide different penalties for crimes depending on the victim’s special
status. Virtually every criminal code provides enhanced penalties for crimes directed at the elderly, the very
young, teachers on school grounds, or law enforcement officials. Legislators have legitimate and neutral
justifications for selective protection of certain categories of victims—and enhanced criminal penalties—based
on their judgment of the social harm these crimes cause.

Consistent with the First Amendment
The First Amendment does not protect violence—and it does not prevent the government from imposing
criminal penalties for violent discriminatory conduct directed against victims on the basis of their personal
characteristics. Hate crime laws do not punish speech. Americans are free to think and believe whatever they
want. It is only when an individual commits a crime because of those biased beliefs and intentionally targets
another for violence or vandalism that a hate crime statute can be triggered.

Deterrent Impact
Law enforcement officials have come to recognize that strong enforcement of these laws can have a deterrent
impact and can limit the potential for a hate crime incident to explode into a cycle of violence and widespread
community disturbances. In partnership with human rights groups, civic leaders and law enforcement officials
have found they can advance police-community relations by demonstrating a commitment to be both tough
on hate crime perpetrators and sensitive to the special needs of hate crime victims.

Punishment to Fit the Change
Laws shape attitudes. Bigotry cannot be outlawed, but hate crime laws demonstrate an important
commitment to confront and deter criminal activity motivated by prejudice. Hate crime law—like antidiscrimination laws in the workplace—are mechanisms which allow society to redress a unique type of
wrongful conduct in a manner that reflects that conduct’s seriousness. Since hate violence has a uniquely
serious impact on the community, it is entirely appropriate for legislators to acknowledge that this form of
criminal conduct merits more substantial punishment.

Hate Crimes Defined: States Laws
In the United States, the vast majority of hate crimes are investigated and prosecuted by state and local law
enforcement officials. Hate crimes are generally not separate and distinct criminal offenses. Each state
defines the criminal activity that constitutes a hate crime differently—and the breadth of coverage of these
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laws varies from state to state, as well. In general, a hate crime is a criminal offense intentionally directed at
an individual or property in whole or in part because of the victim’s actual or perceived race, religion, national
origin, gender, gender identity, sexual orientation, or disability. 2
A. Penalty-Enhancement Laws
At present, forty-five states and the District of Columbia have enacted hate crime penalty-enhancement laws,3
many based on a model statute drafted by the Anti-Defamation League in 1981.4 Under these laws, a
perpetrator can face more severe penalties if the prosecutor can demonstrate, beyond a reasonable doubt, for
the trier of fact, that the victim was intentionally targeted on the basis of the victim’s personal characteristics
because of the perpetrator’s bias against the victim.5
Almost every state penalty-enhancement hate crime law explicitly includes crimes directed against an
individual on the basis of race, religion, and national origin/ethnicity. Currently, however, only thirty-one states
and the District of Columbia include sexual orientation-based crimes in these hate crimes statutes;6 only thirtyone states and the District of Columbia include coverage of gender-based crimes,7 only seventeen states and
the District of Columbia include coverage of gender identity-based crimes,8 and only thirty-two states and the
District of Columbia include coverage for disability-based crimes.9
B. Institutional Vandalism Statutes
Forty-two states and District of Columbia now have Institutional Vandalism laws, statutes which are designed
to specifically punish bias-motivated defacement, desecration, or destruction of houses of worship, religious
schools and institutions, and cemeteries. 10
C. Data Collection and Law Enforcement Training Mandates
Hate crime data collection mandates provide an essential baseline for understanding the nature and
magnitude of the problem of hate violence. Studies have demonstrated that victims are more likely to report a
hate crime if they know a special reporting system is in place.11 Twenty-nine states and the District of
Columbia now require their police agencies to collect and report hate crime data,12 and fourteen states require
training for law enforcement officials in how to identify, report, and respond to bias-motivated criminal
activity.13 Data collection efforts have also increased public awareness of the problem and prompted
improvements in the local response of police and the criminal justice system to these crimes.

Hate Crimes Defined: Federal Criminal Civil Rights and Hate Crime
Statutes
The vast majority of hate crime prosecutions are handled by the states. However, there are several federal
statutes that address bias-motivated criminal activity and enable federal officials to investigate and prosecute
a limited range of bias-motivated crimes. Federal hate crime statutes are necessary to permit joint statefederal investigations and to authorize federal prosecution in those cases in which state and local officials are
either unable or unwilling to act. These Justice Department enforcement efforts provide an important
backstop for state and local authorities.
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A. 18 U.S.C. § 241 Conspiracy Against Rights/Civil Rights Conspiracy
Section 241 makes it unlawful for two or more persons to agree together to injure, threaten, or intimidate a
person in any state in the free exercise or enjoyment of any right or privilege secured by the Constitution or the
laws of the Unites States. This Civil War-era anti-Klan statute provided the basis for federal involvement in the
murders of civil rights workers Andrew Goodman, Mickey Schwerner, and James Chaney in Philadelphia,
Mississippi, in June 1964.14
B. 18 U.S.C. § 245 Bias-Motivated Interference with Federally-Protected Rights
Enacted in 1968 in the aftermath of the ineffective and inadequate state and local response to the murders of
Goodman, Schwerner, and Chaney, this statute prohibits intentional interference, by force or threat of force,
with the enjoyment of a federal right or benefit (such as voting, going to school, or serving on a jury) on the
basis of race, color, religion, or national origin. Under the statute, it is unlawful to willfully injure, intimidate, or
interfere with any person, or to attempt to do so, by force or threat of force, because of that person's race,
color, religion or national origin and because the victim was engaged in one of the enumerated federallyprotected activities.15 The utility of the statute is limited by both the double layer motivation required and the
fact that prosecutions require written certification by the Attorney General or certain designees that “a
prosecution by the United States is in the public interest and necessary to secure substantial justice.” 16
C. 18 U.S.C. § 247 Interference with the Exercise of Religious Beliefs/Destruction of Religious Property
Originally enacted in 1988, this statute provided federal jurisdiction for religious vandalism cases in which the
destruction exceeded $10,000. The statute’s restrictive interstate commerce requirement and its relatively
high damages threshold limited federal prosecutions.
In 1996, in response to a disturbing series of attacks against houses of worship, federal agencies responded
with unusually integrated and coordinated action focused on prevention, enforcement, and rebuilding.
According to the Justice Department, from January 1995 to September 2000, over 945 investigations were
initiated under the specially-convened National Church Arson initiative. Over 430 persons were arrested and
charged with federal or state crimes in connection with over 225 church arsons or bombings.17
In response, Congress enacted the Church Arson Prevention Act,18 which prohibits anyone from intentionally
defacing, damaging, or destroying any religious real property because of the religious nature of the property
where the crime is committed in or affects interstate commerce. The statute also prohibits the intentional
obstruction, by force or threat of force, of any person in the enjoyment of that person’s free exercise of
religious beliefs so long as the crime is committed in or affects interstate commerce. In addition, the statute
prohibits anyone from intentionally defacing, damaging, or destroying any religious real property because of
the race, color, or ethnic characteristics of any individual associated with the property.19
In 2018, the Protecting Religiously Affiliated Institutions Act was enacted by Congress. The Act protects
religious institutions and community centers through an amendment to 18 U.S.C. § 247. 20 By expanding the
scope of the federal code, the Act allowed for threats against synagogues, Jewish Community Centers,
mosques and other religiously-affiliated institutions to be investigated and punished appropriately. This
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legislation was prompted, in part, by a series of more than 150 bomb threats in early 2017 against
synagogues, ADL offices, Jewish community centers and Jewish day schools in more than three dozen states.
ADL’s annual Audit of Anti-Semitic Incidents documented a 57 percent increase in incidents in 2017—the largest
single-year increase on record and the second highest number reported since ADL started tracking such data
in 1979. ADL CEO and National Director Jonathan A. Greenblatt testified in support of this legislation and other
responses to religion-based hate violence at Senate Judiciary Committee hearings in May 201721 shortly after
this legislation was introduced.
D. 42 U.S.C. § 3631 Interference With Right to Fair Housing
This statute, enacted in 1968 as part of the Fair Housing Act, makes it unlawful for an individual to use force or
threaten to use force to injure, intimidate, or interfere with, or attempt to injure, intimidate, or interfere with, any
person's housing rights because of that person's race, color, religion, sex, disability, family status, or national
origin. In addition, the statute makes it unlawful to, by use of force or threatened use of force, injure,
intimidate, or interfere with any person who is assisting an individual or class of person in the exercise of their
housing rights. Included within the statute is protection for the sale, rental, or occupation of a dwelling, or for
its financing.22
E. 18 U.S.C. § 844 (H)(1) Federal Explosives Control Statute
This statute provides criminal penalties for anyone who (1) uses fire or an explosive to commit any felony
which may be prosecuted in a court of the United States, or (2) carries an explosive during the commission of
any felony which may be prosecuted in a court of the United States. This statute is frequently used by the
Justice Department to prosecute cross burning.23
F. 28 U.S.C. § 534 Hate Crime Statistics Act (HCSA)
Enacted in 1990,24 the Hate Crime Statistics Act (HCSA) requires the Justice Department to acquire data on
crimes which "manifest evidence of prejudice based on race, gender and gender identity, religion, disability,
sexual orientation, or ethnicity" from law enforcement agencies across the country and to publish an annual
summary of the findings. Congress expanded coverage of the HCSA to require FBI reporting on crimes based
on "disability" in the Violent Crime Control and Law Enforcement Act of 1994.25
The FBI’s annual HCSA report, though clearly incomplete, provides the best snapshot of the magnitude of the
hate violence problem in America. As documented by the FBI in its 2017 HCSA report, violence directed at
individuals, houses of worship, and community institutions because of prejudice based on race, religion,
sexual orientation, national origin, and disability is far too prevalent. The Bureau’s 2017 report documented:
•

Approximately 59.5 percent of the reported hate crimes were based on race, ethnicity, or ancestry;
20.7 percent on the basis of religion; and 16.0 percent on the basis of sexual orientation.

•

Approximately 48.8 percent of the reported hate crimes based on race, ethnicity, and ancestry were
anti-Black or African, 17.5 percent of the crimes were anti-white, and 5.8 percent of the crimes were
anti-Indian or Alaska Native. The number of hate crimes directed at individuals on the basis of their
race, ethnicity, and ancestry increased to 4,832 in 2017 from 3,489 in 2016.
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•

The 938 crimes against Jews and Jewish institutions comprised 58 percent of the reported hate
crimes based on religion in 2017. The report states that 273 anti-Islamic crimes were reported in 2017,
18.6 percent of the religion-based crimes.

•

Of the 16,149 law enforcement agencies reporting HCSA data to the FBI in 2017 (up 5.9% from 15,254
agencies in 2016), only 2,040 agencies, 12.6 percent, reported one or more hate crimes to the Bureau.
The remaining 87.4 percent of participating agencies affirmatively reported to the FBI that they had
zero hate crimes. Even more troublesome, almost 1,900 law enforcement agencies, including at least
120 federal agencies, did not participate in this hate crime data collection effort at all. These figures
strongly suggest a serious undercounting of hate crimes in the United States.

However, there is no doubt that police officials have come to appreciate the law enforcement and community
benefits of tracking hate crime and responding to it in a priority fashion. By compiling statistics and charting
the geographic distribution of these crimes, police officials may be in a position to discern patterns and
anticipate an increase in racial tensions in a given jurisdiction.
G. 28 U.S.C § 994 Hate Crime Sentencing Enhancement Act
Congress enacted a federal complement to state hate crime penalty-enhancement statutes in the 1994 Violent
Crime Control and Law Enforcement Act.26 This provision required the United States Sentencing Commission
to increase the penalties for crimes in which the victim was selected “because of the actual or perceived race,
color, religion, national origin, ethnicity, gender, disability, or sexual orientation of any person.” Although
important, this measure has limited utility—it applies only to federal crimes, such as the federal criminal civil
rights statutes and other federal crimes, including attacks and vandalism that occur in national parks and on
federal property.
H. Federal Campus Hate Crime Data Collection Requirements
In 1998, to increase awareness of hate violence on college campuses, Congress enacted an amendment to the
Higher Education Act (HEA) requiring all colleges and universities that receive federal aid to collect and report
hate crime statistics to the Office of Postsecondary Education (OPE) of the Department of Education. 27
Currently, colleges must report hate crime statistics for all campus crime categories, as well as crimes
involving bodily injury in which the victim was targeted because of race, gender, religion, sexual orientation,
ethnicity, or disability.
However, the Department of Education’s current hate crime statistics reflect very substantial underreporting.
Even worse, the limited data reported conflicts with campus hate crime information collected by the Federal
Bureau of Investigation under the HCSA. The Department of Education uses the FBI HCSA hate crime
definition28 of hate crime, but the categories of hate crimes collected by the Department of Education are
different from those collected by the Department of Justice. The FBI definition includes larceny/theft,
intimidation, simple assault, and destruction/damage/vandalism—all categories currently omitted by the
Department of Education. The omission of these crime categories has resulted in significant gaps in OPE data,
substantial inconsistencies between FBI and OPE statistics, and confusion for parents and students trying to
obtain a more accurate sense of campus safety. A broad coalition of religious, civil rights, civic, and law
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enforcement organizations has supported legislative initiatives designed to make the Department of
Education’s hate crime categories identical to the crime categories collected by the FBI.
I.

Matthew Shepard and James Byrd Jr. Hate Crimes Prevention Act

In 2009, the Matthew Shepard and James Byrd Jr. Hate Crimes Prevention Act (HCPA) established a new
federal criminal code provision to 18 U.S.C. § 249. The new provision complemented and expanded on existing
law to provide additional tools for the federal government to combat bias-motivated violence. The statute
permits federal investigations and prosecutions when local authorities are unwilling or unable to achieve a just
result. The HCPA also mandates additional reporting requirements for hate crimes directed at individuals on
the basis of their gender or gender identity—as well as for crimes committed by and against juveniles.
As previously noted, under 18 U.S.C. § 245, the government must prove both that the crime occurred because
of a person's membership in a protected group, such as race or religion, and because (not while) the victim
was engaging in a federally-protected activity. These unwieldy dual jurisdictional requirements have previously
stymied federal prosecutions in a number of significant racial violence cases.
The HCPA allows federal authorities to involve themselves in cases involving death or serious bodily injury
resulting from crimes directed at individuals because of their race, religion, sexual orientation, gender, gender
identity, or disability. The HCPA has contributed to hate crime prosecutions in three main ways. First, it
removed the overly-restrictive obstacles to federal involvement by permitting prosecutions without having to
prove that the victim was attacked because the victim was engaged in a federally-protected activity. Second,
the statute permits federal officials to investigate and prosecute cases in which the bias violence occurs
because of the victim's real or perceived sexual orientation, gender, gender identity, or disability, provided that
prosecutors could demonstrate a Commerce Clause nexus as an element of the offense.
Third, the HCPA provides authority for the Department of Justice to render technical, forensic, or any other
form of assistance to State and law enforcement agencies to aid in the investigation of and prosecution of
crimes motivated by prejudice based upon the actual or perceived race, color, religion, national origin, gender,
sexual orientation, gender identity or disability of the victim or if the crime is a violation of State or local hate
crime law.29 It also creates a grant program under the authority of the Department of Justice to assist State
and local law enforcement agencies in funding the extraordinary expenses associated with the investigation
and prosecution of these hate crimes.
As of July 2019, the Justice Department has brought fewer than 60 cases under 18 U.S.C. § 249. But they are
among the most important national hate crime prosecutions, including some cases in which state officials
either could not, or would not, investigate and prosecute these crimes. Twenty-six cases were motivated by
race-based bias, thirteen cases by religion-based bias, twelve by sexual-orientation-based bias, two by
disability-based bias, and one by gender-identity-based bias.
J. Emmett Till Unsolved Civil Rights Crime Act30
The Emmett Till Unsolved Civil Rights Crime Act (Emmett Till Act) was signed into law on October 8, 2008 and
reauthorized on December 16, 2016. The Emmett Till Act established an Unsolved Crimes Section in the Civil
Rights Division of the Justice Department, and an Unsolved Civil Rights Crime Investigative Office in the Civil
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Rights Unit of the Federal Bureau of Investigation. The law also authorized funds for these federal initiatives,
as well as grants for state and local law enforcement agencies for expenses incurred in investigating and
prosecuting these cases. The measure allows the Justice Department in conjunction with the United States
Attorneys’ Offices and the FBI to investigate and prosecute Civil Rights Era racially-motivated murders. While
the exact number of unsolved racially-motivated murder cases that occurred before the 1970s is unknown, the
Southern Poverty Law Center has estimated that 114 race-related killings occurred between 1952 and 1968.31
Since implementation of the Emmett Till Act, the Justice Department has been able to investigate and resolve
over 100 of these unsolved cold cases, including about ten referrals to the state and two federally-prosecuted
cases.32
K. Other Anti-Lynching Legislation
In February 2019, the Justice for Victims of Lynching Act of 2019 (S. 488) was passed in the Senate. The bill,
sponsored by Senators Kamala Harris (D-CA), Cory Booker (D-NJ), and Tim Scott (R-SC), would amend 18
U.S.C. § 242 to include lynching as a federal criminal civil rights violation, a deprivation of rights. 33 The Emmett
Till Antilynching Act (H.R. 35), sponsored by Rep. Bobby Rush (D-IL), was introduced in January 2019 and is
currently pending in the House of Representatives. Rush’s bill specifies that an offense involving lynching is a
hate crime and a violator would be subject to enhanced criminal penalties.34
Enactment of a federal anti-lynching bill would have special resonance for ADL. In 1913, the same year ADL
was founded, Leo Frank, a Jewish factory owner in Atlanta, was wrongly convicted of rape and murder of one
of his young employees, following a trial rife with anti-Semitism. In August 1915, Frank was forcibly taken from
his cell and lynched in Marietta, Georgia by a mob of local citizens, including many prominent community
leaders.

Other Laws Directed at Bias Motivated Conduct
In addition to penalty enhancement hate crime laws and institutional vandalism statutes, about half of the
states have specifically outlawed cross burning with intent to intimidate.35 The burning cross is inextricably
associated with the Ku Klux Klan—it is an unmistakable symbol designed to intimidate and terrorize. As
Justice O’Connor wrote in her majority opinion affirming, in part, the Virginia cross burning statute in Virginia v.
Black, “the history of violence associated with the Klan shows that the possibility of injury or death is not just
hypothetical. The person who burns a cross directed at a particular person often is making a serious threat,
meant to coerce the victim to comply with the Klan’s wishes unless the victim is willing to risk the wrath of the
Klan.36

A Continuing Priority
“The punishment of hate crimes alone will not end bigotry in our society. That great goal requires the work not
only of the criminal justice system but of all aspects of civil life, public and private. Criminal punishment is
indeed a crude tool and a blunt instrument. But our inability to solve the entire problem should not dissuade us
from dealing with parts of the problem. If we are to be staunch defenders of the right to be the same or
different in a diverse society, we cannot desist from this task.”37
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The attempt to eliminate prejudice requires that Americans develop respect and acceptance of cultural
differences and begin to establish dialogue across ethnic, cultural, and religious boundaries. Education and
exposure are the cornerstones of a long-term solution to prejudice, discrimination, bigotry, and anti-Semitism.
Hate crime laws and effective responses to hate violence by public officials and law enforcement authorities
can play an essential role in deterring and preventing these crimes.

Hate Crimes Jurisprudence
Hate crime laws have been challenged on a variety of constitutional bases, focused on First Amendment,
Equal Protection, and Due Process grounds. The defining court decision in the body of case law governing
hate crimes is Wisconsin v. Mitchell, 508 U.S. 476 (1993). In this landmark ruling, the United States Supreme
Court spoke with one voice, unanimously upholding a Wisconsin penalty-enhancement hate crime statute
against a constitutional First Amendment challenge.
The following discussion will focus on the Mitchell case and its enduring importance. First, it will provide
background on some of the earlier rulings from both the Supreme Court and state courts that laid the
foundation on which Mitchell was built. Second, it will focus on Mitchell itself—the facts of the case, the lower
court decision, some of the arguments made by the many amici who filed briefs with the Court, and finally
then-Chief Justice William Rehnquist’s reasoning in his ruling upholding the Wisconsin statute. Finally, this
section will examine challenges raised to penalty-enhancement hate crimes laws on other grounds, both
before and after Mitchell, as well as key court decisions addressing cross-burning and mask-wearing with an
intent to intimidate or threaten.

Analyzing Legislative Intent: The Legal Landscape Pre-Mitchell
In evaluating hate crimes laws, the judicial branch has understood and respected the legislative intent behind
such laws. As previously noted, legislators have always had a variety of policy reasons for enacting criminal
laws and establishing the appropriate punishment. First and foremost, criminal laws provide for retribution—
the perpetrator has misbehaved and the “interests of justice” demand that the perpetrator be punished. Under
this theory, the more serious the crime, the more serious the punishment should be.
Crimes can be considered more serious because of their consequences. An arson attack which destroys a
significant portion of a city, for example, would be considered more serious than one which does minimal harm
to one building. This factor has clearly been relevant to legislatures considering hate crimes laws. Indeed,
concern about the broader harm that such crimes can pose to a society has always been a legislative reason
for enhancing the sentences for bias crimes. When Oregon was considering a state hate crimes law in 1983,
then-Governor Vic Atiyeh supported the legislation out of a belief that bias motivated assaults were more likely
than other assaults “to result in retaliatory violence and to threaten social order.”38 In its decision upholding
the law, the Oregon Supreme Court determined that “causing physical injury to a victim because of the
perception that the victim belongs to one of the specified groups creates a harm to society distinct from and
greater than the harm caused by the assault alone.”39 The court continued, “[s]uch crimes—because they are
directed not only toward the victim but, in essence, toward an entire group of which the victim is perceived to
be a member – invite imitation, retaliation, and insecurity.”40 Their harm is even greater when the victim
belongs to a group that has “historically been targeted for wrongs.”41
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Crimes can also be considered more serious because of the perpetrator’s intent. Legislatures have determined,
for example, that intentional murder is more serious—and deserving of a harsher sentence—than reckless or
negligent homicide, even though in both cases the perpetrator bears responsibility for the victim’s death. The
Supreme Court has acknowledged this, observing in the 1987 case Tison v. Arizona that “deeply ingrained in
our legal tradition is the idea that the more purposeful is the criminal conduct, the more serious is the offense,
and, therefore, the more severely it ought to be punished.” 42 The concept is directly relevant to statutes which
enhance penalties for vandalism, assault, and similar crimes when the victim has been intentionally selected
because of his status.
Retribution, however, has never been the only reason for criminal laws. Legislators frequently consider several
other factors—including taking measures to ensure that the perpetrator is not at liberty to harm others and
deterring others from committing similar crimes. These factors are relevant in the hate crimes context as well,
and they were also endorsed by courts prior to Mitchell.
In Barclay v. Florida, for example, the Supreme Court upheld a death sentence for an extremist convicted of
murdering a white hitch-hiker. The sentencing judge in the case, noting that the defendant was a member of
the Black Liberation Army, a group whose purpose was “to indiscriminately kill white persons and to start a
revolution and a racial war,”43 had observed in his sentencing statement that one of the aggravating
circumstances supporting the death sentence he had pronounced was that the defendant represented “a great
risk of death to many persons.”44 The Court upheld the death sentence in the case, specifically allowing the
sentencing judge to take into account the defendant’s racial animus towards his victim and the threat he
posed to society.45
Courts have also recognized the element of deterrence in criminal laws prior to Mitchell. Here, an analogy to
anti-discrimination laws is relevant. Numerous state and federal anti-discrimination laws were upheld against
First Amendment challenges prior to Mitchell. In cases like Roberts v. United States Jaycees,46 Hishon v. King &
Spalding,47 and Runyon v. McCrary,48 all cited in Mitchell, the Court made a distinction between hateful views—
which are constitutionally protected—and conduct motivated by those views, which is not protected.49 One of
the major aims of the nation’s landmark employment and housing civil rights laws of the 1960s and 1970s was
to deter individuals from acting on their biases and prejudices in a discriminatory way. Such laws, consistently
acknowledged as constitutionally sound by the courts, have compelled employers not to discriminate in their
hiring practices, schools not to discriminate in admissions practices, and public accommodations not to
discriminate in who they serve for fear of legal sanction. In other words, they sought to deter—and have
deterred—individuals from acting on their prejudices. The precedent was important when it came time for the
Court to consider laws that prohibit individuals from engaging in criminal activity motivated by their
prejudices.
In addition, the well-established legal status of the federal and state criminal civil rights laws was another
important precedent established prior to Mitchell. As previously mentioned, federal law prohibits interference
with an individual’s civil rights—such as the right to vote, the right to attend public school, the right to travel in
interstate commerce, and many other federally protected activities—on the basis of race, color, religion, or
national origin. These laws have been upheld by the courts, both before and after Mitchell.50 Parallel state laws

© 2019 Anti-Defamation League, www.adl.org

10

have also been upheld. For example, in 1991, a California appellate court applied one of that state’s civil rights
statutes in upholding a conviction for a racially motivated shooting in People v. Lashley.51
By 1992, the legal groundwork appeared to be in place to support the judgment of several state legislatures
that hate crimes could be punished more seriously than other crimes because of the serious threat to
American society they posed and because the perpetrators typically intend to cause harm to a broader
community and not simply an individual victim. The precedents also seemed to suggest that such crimes did
not violate the free speech clause of the First Amendment because there would be no sanction for bias or
prejudice unless that bias or prejudice prompted a perpetrator to commit a crime targeting a specific victim
because of his identity.
Before the Court confronted the facts of Mitchell, however, it altered the landscape by striking down a local St.
Paul, Minnesota, cross burning ordinance which prohibited “bias-motivated” messages because the ordinance
only prohibited one class of “fighting words.”52 In R.A.V. v. St. Paul, the Court ruled that the local ordinance was
a form of “content- based discrimination” because it only addressed “fighting words” characterized by
prejudice.53 This decision—now widely regarded by many as anomalous—sowed considerable confusion when
it was announced, puzzling advocates of hate crimes laws and leaving them concerned about what the ruling
might mean for penalty-enhancement statutes.54 As it turned out, these advocates did not have long to wait
for welcome clarification. One year after R.A.V. was handed down, in June 1993, the Court resolved the
confusion by speaking clearly and definitively in Mitchell.

Wisconsin v. Mitchell
This landmark case decided in 1993 involved a vicious racial assault by a group of young black men against a
white boy. The Supreme Court summarized the facts as follows:
On the evening of October 7, 1989, a group of young black men and boys, including Mitchell, gathered
at an apartment complex in Kenosha, Wisconsin. Several members of the group discussed a scene
from the motion picture “Mississippi Burning,” in which a white man beat a young black boy who was
praying. The group moved outside and Mitchell asked them: “Do you all feel hyped up to move on
some white people?” Shortly thereafter, a young boy approached the group on the opposite side of the
street where they were standing. As the boy walked by, Mitchell said: “You all want to fuck somebody
up? There goes a white boy; go get him. Mitchell counted to three and pointed in the boy’s direction.
The group ran toward the boy, beat him severely, and stole his tennis shoes. The boy was rendered
unconscious and remained in a coma for four days.55
A jury convicted Mitchell of aggravated battery and also found that he had intentionally selected the victim
because of his race. Under Wisconsin’s hate crime law, the maximum sentence for a felony such as
aggravated battery is enhanced by five years (in this case, from two to seven years) when the defendant
“intentionally selects” the victim “because of the race, religion, color, disability, sexual orientation, national
origin or ancestry of that person.” Mitchell was sentenced to four years in prison.
Appealing his conviction and sentence, Mitchell challenged the constitutionality of the Wisconsin law,
contending that it violated his First Amendment rights. The Wisconsin Court of Appeals upheld his sentence,
but the Wisconsin Supreme Court overturned it, finding that the penalty-enhancement statute punished his
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offensive thoughts.56 The state’s highest court had an additional problem with the statute, reasoning that it
was “overbroad” because it would invite the state to introduce evidence of racial epithets a defendant might
have uttered at an earlier time in his life—and thus have a “chilling effect” on anyone who feared some future
prosecution.57
The Wisconsin court was not persuaded by the state’s effort to compare the hate crimes law to antidiscrimination laws. Distinguishing the two, the court said “the Wisconsin statute punishes the subjective
mental process of selecting a victim because of his protected status, whereas antidiscrimination laws prohibit
objective acts of discrimination.58 The state of Wisconsin appealed this ruling, and the Supreme Court granted
certiorari.
When the Supreme Court agreed to hear the Mitchell case, many interested parties weighed in by filing friend
of the court briefs. Mitchell’s supporters included groups of defense lawyers, several non-profits, and
constitutional scholars. On Wisconsin’s side, a much larger number of amici included the United States; 35
Members of Congress; the cities of Atlanta, Baltimore, Boston, Chicago, Cleveland, Los Angeles, New York,
Philadelphia, and San Francisco; several law enforcement agencies; and many of the major civil rights
organizations including the Anti-Defamation League, the NAACP Legal Defense and Educational Fund; the
National Gay and Lesbian Task Force; the National Asian Pacific American Legal Consortium; the Southern
Poverty Law Center; and the national ACLU. One of the more remarkable amicus briefs—filed by the Attorney
General of Ohio—was submitted in support of Wisconsin by the other 49 states and the District of Columbia.
The primary theme running through the briefs filed by Mitchell’s supporters was that the Wisconsin statute
punished thoughts. As the Wisconsin Association of Criminal Defense Lawyers asserted in their brief,
The right of all people to assert their opinions, regardless of how unpopular or odious, must be
preserved—even if this means sentencing a hate criminal under the same guidelines as one who
committed the offense for a more acceptable motive… the Wisconsin enhancement provision does not
even attempt to punish one for the harm caused by a physical act. Rather, it targets only the harm
caused by the expression of hurtful opinions. Such expression, however, is absolutely protected by the
First Amendment, regardless of the pain or fear it may engender.59
Wisconsin’s supporters emphasized the devastating impact of hate crimes on American society and rejected
the contention that the statute violated the First Amendment. According to the brief filed on behalf of
Wisconsin’s sister states, mentioned above:
Citizens of the Amici States have been criminally intimidated, harassed and assaulted solely because
of their race, ethnicity, religion or other discriminatory distinction. Furthermore, the incidence of hate
crime is increasing. The Amici States have a compelling interest—indeed a duty—to combat the
pernicious effects of such crime on victims and on society as a whole… By enhancing penalties for
crimes committed by reason of the victim’s status, Amici are adopting responsive and responsible
measures to ensure that their citizens’ civil rights are protected. 60
As for Mitchell’s First Amendment argument, the national ACLU provided a rebuttal in its amicus brief:
“Respondent is facing an additional two years in prison because he deliberately chose the victim of his assault
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on the basis of race. Until he engaged in this discriminatory behavior, respondent was free to think and say
whatever he wished… Once he engaged in this discriminatory behavior, respondent crossed a crucial
constitutional line.”61 As to the possible chilling effect of the statute, another amicus brief, submitted by the
Anti-Defamation League on behalf of itself and 15 other civil rights and law enforcement agencies, pointed to
built-in safeguards in the Wisconsin law, asserting that “to prove intentional selection of the victim, the state
cannot use evidence that the defendant has bigoted beliefs or has made bigoted statements unrelated to the
particular crime… The statute requires the state to show evidence of bigotry relating directly to the defendant’s
intentional selection of this particular victim.”62
In June 1993, the U.S. Supreme Court issued its decision unanimously reversing the Wisconsin Supreme Court
and finding Wisconsin’s hate crimes law constitutionally sound. Writing for the Court, Chief Justice William
Rehnquist distinguished the Wisconsin law from the ordinance at issue in R.A.V., observing that the Wisconsin
law was aimed at and punished criminal conduct, and “a physical assault is not by any stretch of the
imagination expressive conduct protected by the First Amendment.”63 He acknowledged that “the only reason
for the enhancement is the defendant’s discriminatory motive for selecting his victim,” but he added that
“motive plays the same role under the Wisconsin statute as it does under federal and state antidiscrimination
laws” which the Court had previously upheld.64
The Chief Justice asserted that the Wisconsin statute was intended to address conduct which the Wisconsin
legislature thought would “inflict greater individual and societal harm.”65 He accepted that legislative
judgment, citing several amicus briefs which underscored how “bias-motivated crimes are more likely to
provoke retaliatory crimes, inflict distinct emotional harms on their victims, and incite community unrest.”66
The state’s desire to redress these perceived harms, he said, “provides an adequate explanation for its penaltyenhancement provision over and above mere disagreement with offenders’ beliefs or biases.” 67
The Court opinion also acknowledged the relevance of intent in criminal law, citing by way of example its
significance for judges attempting to decide on an appropriate criminal sentence—“the defendant’s motive for
committing the offense is one important factor.”68 Adding the caveat that a defendant’s beliefs alone,
“however obnoxious to most people,” cannot be considered by a sentencing judge. The Court observed that
there was no “per se” barrier to the admission of evidence concerning a defendant’s previous statements,
subject to “evidentiary rules dealing with relevancy, reliability and the like.”69 The Court emphatically rejected
Mitchell’s contention that the law would have a chilling effect, calling that notion “too speculative a
hypothesis” and refusing to “conjure up a vision of a Wisconsin citizen suppressing his unpopular bigoted
opinions for fear that if he later commits an offense covered by the statute, these opinions would be offered at
trial to establish that he selected his victim on account of the victim’s protected status…”70
The Court’s resounding endorsement of hate crimes laws in the Mitchell case reflected a reaffirmation of
several key concepts of criminal law. First and foremost, it stood for the proposition that “the punishment
should fit the crime,” and legislatures are justified in prescribing harsher sentences for crimes whose impact
transcends individual victims. Second, it reaffirmed that—as in the case of different degrees of homicide—
intent is relevant in addressing bias-motivated crimes, and legislatures can mandate tougher sentences for
perpetrators who target their victims because of an immutable characteristic such as race or ethnicity. Finally,
the Court determined that hate crimes laws, like antidiscrimination laws, do not violate a perpetrator’s free
speech rights because even if bias is present, absent the prohibited conduct there would be no legal sanction.
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Penalty Enhancement Hate Crimes Case Law Post-Mitchell
In the years since the Supreme Court issued its decision in Mitchell, defendants prosecuted in courts in various
states have sought to challenge hate crimes laws. These challenges have not been based only on First
Amendment grounds, but also on grounds that the laws violate the Equal Protection Clause and/or the Due
Process Clause because not everyone who commits the same criminal act is punished similarly. Sometimes
the laws have also been challenged on grounds of vagueness or overbreadth. For the most part, the laws have
been consistently upheld.71
One noteworthy exception came in Georgia in 2004. The Georgia hate crimes law, enacted after Wisconsin’s,
was phrased differently—providing for an enhancement when the perpetrator “intentionally selected any victim
or any property of the victim as the object of the offense because of bias or prejudice.” When this statute was
challenged, the Georgia Supreme Court found it unconstitutionally vague and struck it down as a violation of
the Due Process Clauses of both the United States and Georgia Constitutions.72
Another interesting legal issue was raised in a case out of Brooklyn, New York, in 2007. In this case, a grand
jury found that the defendants used an Internet chat room to intentionally lure a gay man to a particular
location in order to rob him. In an effort to escape, the victim fled onto a parkway, where he was hit by a car
and killed. The defendants contended that their actions were not bias-motivated because they did not harbor
any animosity towards gays, but the judge in the case ruled that under the New York hate crimes law,
intentional selection was sufficient, and proof of animus was unnecessary.73
Finally, courts considering penalty-enhancement hate crimes laws post-Mitchell must take cognizance of
another important Supreme Court decision—a decision which actually has had an impact across a broad
spectrum of criminal laws. In 2000, the Supreme Court ruled in Apprendi v. New Jersey that any factor that
increases the penalty for a crime beyond the prescribed statutory maximum must be submitted to a jury and
proved beyond a reasonable doubt.74 The Apprendi case did not reject the penalty-enhancement concept for
hate crimes. However, the Court did reject New Jersey’s approach, which involved a judge looking at a case
following a conviction and pronouncing a tougher sentence if the judge found that the defendant committed
the crime with a purpose to intimidate an individual or group of individuals because of their status. Following
Apprendi, the intentional targeting which forms the basis of a hate crimes charge must be established, beyond
a reasonable doubt, at trial, and not afterwards.

Cross-Burning and Anti-Mask Laws
Statutes prohibiting cross burning and wearing masks with the intent to threaten or intimidate could also be
termed hate crimes laws, although they differ in approach from penalty enhancement laws. This section
provides a brief summary of the separate case law which has developed regarding cross-burning and antimask statutes.
The major Supreme Court ruling on cross-burning was not the R.A.V. case, mentioned earlier, but rather a 2003
decision in Virginia v. Black.75 The latter involved a constitutional challenge to a Virginia statute which made it
a crime for “any person or persons, with the intent of intimidating any person or group of persons, to burn, or
cause to be burned, a cross on the property of another, a highway, or a public place.” 76 The statute added that
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“any such burning of a cross shall be prima facie evidence of an intent to intimidate a person or group of
persons.”77
Setting the context for its ruling, the Court first discussed the history of Ku Klux Klan cross burnings , noting
that “from the inception of the second Klan, cross burnings have been used to communicate both threats of
violence and messages of shared ideology… while a burning cross does not inevitably convey a message of
intimidation, often the cross burner intends that the recipients of the message fear for their lives. And when a
cross burning is used to intimidate, few if any messages are more powerful.”78
While acknowledging the symbolic significance of the burning cross, a plurality of the Court decided, in a
series of splintered opinions, that “a State, consistent with the First Amendment, may ban cross burning
carried out with the intent to intimidate,” but the “prima facie evidence” provision of the Virginia law rendered it
unconstitutional.79 “It may be true,” the Court said, “that a cross burning, even at a political rally, arouses a
sense of anger or hatred among the vast majority of citizens who see a burning cross. But this sense of anger
or hatred is not sufficient to ban all cross burnings… The prima facie evidence provision in this case ignores all
of the contextual factors that are necessary to decide whether a particular cross burning is intended to
intimidate. The First Amendment does not permit such a shortcut.”80
This conclusion prompted the Court to reverse the conviction of one of the defendants, Barry Black, because in
his case the jury was told that it could infer the required intent just from the cross-burning act itself. However,
in the case of a second defendant, Richard Elliott, there was no comparable jury instruction, and the Supreme
Court left open the possibility of a retrial. The following year, Elliott’s case came back before the Virginia
Supreme Court, which determined that the unconstitutional prima facie provision was severable from the rest
of the statute, and a retrial was therefore not required.81 A third defendant, Jonathan O’Mara, had entered a
plea agreement, and the Virginia Supreme Court found that he had “waived any claim of error based upon the
unconstitutionality of the prima facie evidence provision.” 82
Cross burning laws are commonly associated with efforts to combat the Ku Klux Klan. So are anti-mask laws—
efforts to “unmask the Klan”—which date back to the late 1940s.83 While the Supreme Court has not addressed
the constitutionality of anti-mask laws, several court decisions have found that such laws are also
constitutionally sound so long as the prosecution can prove that the mask-wearer knew or reasonably should
have known that the conduct would provoke a reasonable apprehension of intimidation, threats, or violence. In
a key 1990 case, the Georgia Supreme Court upheld that state’s anti-mask law against challenges premised on
the freedom of speech, freedom of association, vagueness, and overbreadth.84 The Georgia Court found that
“the statute is intended to protect the citizens of Georgia from intimidation, violence, and actual and implied
threats; it is also designed to assist law enforcement in apprehending criminals, and to restore confidence in
law enforcement by removing any possible illusion of government complicity with masked vigilantes.” 85 The
Court added that “the state’s interests furthered by the Anti-Mask Act lie at the very heart of the realm of
legitimate government activity.”86 Moreover, the statute did not prevent the Klansman from publicly
proclaiming his message.87
Examples of other courts which have addressed anti-mask laws include the Supreme Court of West Virginia
and the U.S. Court of Appeals for the Second Circuit. The West Virginia court upheld that state’s anti-mask law
against a constitutional challenge in 1996,88 and the Second Circuit reached a similar conclusion several years
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later, upholding New York’s anti-mask law as a proper exercise of the state’s police power to prevent and
detect crime.89

Challenges to the Matthew Shepard and James Byrd, Jr. Hate Crimes Prevention Act
Since the enactment of the Hate Crimes Prevention Act, there have been several legal challenges to the
legislation. One of the most high-profile cases was United States v. Miller, in which hate crime convictions
were overturned because the addition of a “but for” requirement—an element of proof not included by
Congress that continues to inhibit the full authority of the HCPA.
Between September and November 2011, a number of individuals associated with an offshoot Amish sect
planned and carried out a series of assaults on their perceived religious enemies—the result of religious
practice disputes with other members of the Ohio Amish community. The assaults entailed using scissors and
battery-powered clippers to forcibly cut or shave the beard hair of the male victims and the head hair of the
female victims.
After their indictment, the defendants filed a motion to dismiss, arguing that the portion of the law under which
they were charged, 18 U.S.C. § 249(a)(2), was unconstitutional; that the HCPA unconstitutionally infringed on
their First Amendment freedom of religion and freedom of expression; and that even if the HCPA was
constitutional, Congress did not intend for the statue to apply to intra-religious conduct. On September 20,
2012, all 16 defendants were convicted, and on February 8, 2013, they were given sentences ranging from one
to fifteen years in prison.
The defendants appealed the case to the Sixth Circuit, arguing that the HCPA was unconstitutional. On August
27, 2014, the Sixth Circuit overturned all of the defendants hate crime convictions, imposing an unwelcome,
new “but for” causation requirement.90

Looking Forward
The Supreme Court’s decision in Mitchell has foreclosed most First Amendment challenges to penalty
enhancement statutes similar to Wisconsin’s. However, as New Jersey learned in 2000, the intentional
selection must be proven to the jury. And as Georgia learned in 2004, these laws still must be crafted carefully
to avoid vagueness problems. As long as states follow the Wisconsin model, they will be on solid ground in
enacting and enforcing hate crimes laws.
In addition, courts are likely to continue to distinguish between constitutionally protected hate speech and
hate crimes. For hateful expressive activity to be subject to criminal sanction, as in the case of cross burning
or mask wearing, the prosecution must be able to prove that the perpetrator engaged in that activity with an
intent to threaten or intimidate.
Finally, the Supreme Court has made it clear that it recognizes the prerogative of the legislative branch to
determine the relative seriousness of different kinds of crimes based upon the impact they have on our
broader society and to establish sentences accordingly. Legislatures across the country have exercised this
judgment when it comes to hate crimes. They have decided, consistently, that Justice John Paul Stevens was
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on target when he wrote, with regard to hate crimes, that “conduct that creates special risks or causes special
harms may be prohibited by special rules.”91
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Between 1994 and 1999, Jay Scott Ballinger and his girlfriend, Angela Wood, set fire to more than 30 churches—mostly
isolated, rural churches, including 13 in Indiana, 5 in Georgia, 4 in Kentucky, 3 in Ohio, and 1 each in Alabama, California,
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